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PREFACE 


The general idea of this book occurred to me 
during the course of my service in the United 
Provinces, and I actually drafted a couple of chapters 
about 1912. When I was appointed Lecturer in 
Indian Law at University College London and the 
School of Oriental Studies some six years ago, the 
hope that such a book might be useful was renewed, 
by its being borne in upon me that students find 
the Code of Criminal Procedure far more difficult to 
understand than either the Indian Penal Code or the 
Indian Evidence Act. So I proceeded to draft the 
whole book. Before I found it practicable to arrange 
for publication came the considerable amendment of . 
the Code in 1923, which necessitated a large re-writing 
of my draft. If some statements still remain which 
were good before that' amendment, but are so no 
longer, I. hope that readers will pardon them on 
account of the large amount of detail which has to 
be treated. Now, when the correction of proofs is 
nearly finished, I observe that the Government of 
India has brought forward a Bill to amend certain 
sections of the Code. And I understand that some 
unofficial amending -.Bills have been introduced in the 



. ; Legislative Assembly. I can only plead inability 
to keep up with the activities of the Legislative 
| Department and of the Legislature, and trust that 
although the Code may be a little altered within the 
next few months, yet this book will still be of real. use. 


A. S. 


.13 


Kalino, 
September, 192,0. 
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THE 


TRIAL OF CRIMINAL CASES IN 
INDIA. 


CHAPTER I. 

Criminal Procedure Generally. 

This book approaches the consideration of the Code General 
of Criminal Procedure from what is believed to be a fresh thi book. 
point of view, that of the Code as a whole, commenting 
on its provisions not only in their bearing on cases 
under investigation, inquiry, or trial, but also in their 
relation to one another. Both on the Bench and as a 
teacher the author has become aware of the difficulty 
felt in appreciating how the Code is designed to work 
as a whole, and the book is intended to meet that 
difficulty. There are numerous able commentaries on the 
Code containing references to, and accounts of, rulings of 
the High Courts and other principal Judicial. Authorities, 
some of them going so far as to notice rulings and dicta 
of obviously minor importance. It would overburden 
this book to do the dike here. But all that is said here 
must be read in the light of apposite High Court 
rulings. This book merely endeavours to show how the 
different parts of the Code fit into one another by 
examining and explaining those parts‘and their inter¬ 
relations. The Code deals with the prevention, detection, 
investigation and trial of crimes and offences, and its 
s, cc 1 
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arts are considered in such order and manner as, it 
hoped, may make clear the reasons for all the principal 
provisions discussed, 

\tyere it possible to be strictly logical the Code might 
be considered first as bo its objects, secondly as to the 
methods adopted for attaining them, and thirdly as to 
the reasons underlying those methods. But logically 
perfect arrangements often have to give way to practical 
convenience, so the methods of the Code and the reasons^ 
for them are discussed from the point of view of a working 
Magistrate or Judge. 

Individual freedom and general order are two of the 
prime objects which a good Government seeks to secure. 
Each of these limits the other. Men are best off when 
they are at liberty to act for their own and the general 
advantage, but that liberty must not extend to the doing 
of harm toothers. Men can be secure in their businesses 
and pleasures only when they axe not under the apprehen¬ 
sion that they will be interfered with when doing lawful 
and harmless acts. So the Law must step in to prevent 
human beings from injuring each other and from curtailing 
each other’s proper liberty. At the same time this inter¬ 
vention should, so far as is possible, be so regulated that 
while restraining those who are disposed to do wrong it 
will not interfere with those who are doing no wrong. 
This, again, is subject to the limitation that without co¬ 
operation among the members of the community it is not 
possible to prevent the doing of unlawful acts. Mere 
abstention from doing wrong is not always enough. If 
the public in general do not assist in the maintenance of 
law and order, law and order cannot be fully maintained. 
Therefore the Criminal Law lays certain duties on the 
public in general, a simple instance of which is attendance 
in Court to give evidence about offences. This compul¬ 
sory attendance is a restriction of individual freedom, 
hut without it there would be no freedom, for crime 
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be rampant and men could not safely go about 
their affairs. 

To assure liberty and order the State has to repress Freedom and 
ertain acts, such as homicides, thefts, riots, private criminal and 
evenge, and injuries to person and property. This Clvl1 wr 9 n & s * 
rill be effected if the majority of offenders are likely 
o meet with punishments which, in each case, are more 
ispleasing to the offender than would have been a 
ontinuanee of the state of things which he would call the 
lets constituting the excuse for his crime. The more 
losely punishment follows crime the less likely is crime to 
e committed. Some wrongs to others, however, do not 
ncroaeh upon the general security, for instance a mere 
respass causing slight damage, or a failure to pay a just 
debt. For such things the Law leaves the remedy in the 
Hands of the person wronged. He can go to the Civil Courts 
nd obtain a decree of a nature to compensate him for the 
Tong done. This, then, is the general distinction between 
Crimes and Civil Wrongs. The former are of such a 
mature that the community is so greatly interested in their 
epression that it is not advisable to leave the seeking 
f a remedy to the choice of the individual wronged. But 
he two categories have some common ground. Many 
rffences also give ground for a civil suit. And in many 
cases the Criminal Courts have power, not only to punish 
the offender, but also to award compensation to the person 
wronged at his expense. And it should be remembered that 
the ultimate sanction for the decrees of the Civil Courts is 
He existence of the. Criminal Courts, with the full force of: 
jhe State behind them. The judgment -debtor who resorts 
to force or fraud in order to avoid complying with a Civil 
decree must in the end bring himself into the position of a 
criminal offehder. 

There is a class of offences which are wrongs done to Offences 
the community as a whole and cannot be said to be wrongs general^ 
lone to any particular person. Such are offences against P ublic * 
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the Revenue laws, against Municipal, regulations, anc 
against some special. Acts, e.g the Arms Act. They are 
purely criminal and can scarcely form the subject of a civil 
suit. At the same time many of them do not need severe 
punishment, not because they are not serious matters, 
for the neglect of Municipal regulations might cause many 
deaths, but because the trouble involved in obeying 
the Law is so small that a light punishment will 
generally suffice to ensure that nearly all citizens will not 
offend. 

Criminal Procedure, or the Law of Criminal Procedure, 
is the body of rules which must be followed in ascertaining 
by whom an act alleged to be an offence has been committed, 
or whether it has been committed by a particular person, 
and, if it is proved to have been committed by a particular 
person, whether it amounts to an offence. In deciding 
whether an act is an offence the Penal Code, or the law 
which provides punishment for the offence which the act is 
alleged to constitute, will be the governing law, but the 
Criminal Procedure Code provides what Courts shall hear 
cases concerning particular classes of offences (unless the 
law creating the offence specifies this), and what rules 
they shall follow in hearing and deciding those cases. In 
deciding who, if any one, has done a specific act the pro¬ 
visions of the Evidence Act must be obeyed in taking 
statements and material facts into consideration. But it 
is the Code itself which lays down the rules that are to 
be followed in regard to the recording of that evidence 
and the bringing of it before the Courts. We find, then, 
that the Code touches constantly upon the laws providing 
punishments for wrongful acts, and upon those prescribing 
what testimony can be offered to the Courts and how that 
testimony is to >e tested. 

Und i," r 7 ' A GQvernment all offences would meet 
c .vmt from the Courts, and no offences would 

b or unpunished. And no innocent person 
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ou,d even be P ut «Pon his trial. But ideals are impassible 
of attainment. A wise law can only provide machinery 
which will make it as little difficult as possible to approach 
that ideal. Human nature is fallible. It makes mistakes, 

)t overlooks clues, it makes wrong deductions, it can be 
deceived by untruths, it sometimes disbelieves the truth, in 
eict i t has been sa id tha t, the wisest man is he who makes’ 
the_fewestmistakes. So criminate"are often able toTaffle 
those whose duty it is to bring their misdeeds home to them, 
and innocent persons are at times accused. One of the 
principles oi British Law is that where the evidence for and 
against an accused person seems equally balanoed he should 
be acquitted. This rule is clearly one of simple .justice if 
one looks upon the sentences of Courts merely as punitive or 
retributive, for the punishment of a man who has not done 
wrong is sheer injustice. If the view of punishment as a 
means of deterring others from offending, as what Austin 
called a “ sanction,” be taken, then too it can fairly be 
argued that the conviction and punishment of an innocent- 
man is a greater encouragement of crime than is the acquittal, 
after due trial, of a guilty one. To the actual criminal the 
punishment of an innocent person for the former’s offence 
supplies hope that a similar thing may happen if he offends 
again. On the other hand, the guilty person who is acquitted 
may feel that he had quite a narrow escape from conviction. 

To those assured of a person’s innocence his conviction would 
be a greaterj,blot on the law than the acquittal of a guilty 
person would be to th 0 3e who^knew this latter t.o be guilty. 
Therefore actual justice, the desirability of discouraging 
crime, and the credit of the Law, all require the enforcement 
of this rule. 

/ . A furtller Principle is that the accused must have a fair Full o PP < 
trial, with a fair and full opportunity of making his defence. ?J ityof 
Unless he is allowed such opportuu i y»f mistake is 
serious. When of the whole body .. r -me are 


known, this imperfect knowledge may 
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;hat an innocent man is guilty. But when all the facts 



known it may appear that he was acting lawfully and not 
committing a crime, or that the act was not his but someone 
else’s. The Penal Code contains sections setting out circums¬ 
tances which mitigate the gravity of what are offences, or 
reduce to lawful acts what would ordinarily be offences. 
It is not difficult, to take a mistaken view of facts, and it 
is still less difficult to take a mistaken view of the reliability 
of a witness. So every person accused must have full 
opportunity to use all fair means both to bring before the 
Court facts which tell against the view that he is guilty, and 
to discredit the witnesses against him by cross-examination. 
A fact of importance to the Accused, as showing that he 
was acting lawfully or Under provocation or to repel an 
attack, may have escaped a witness’s recollection, and the 
Accused in such an instance has a plain right to examine 
that witness about it with a view to jogging his memory. 
Equally the prosecution must have full opportunity to 
bring before the Court all the facts and evidence which 
bear upon the guilt of the Accused. Cases occasionally 
occur where it is clear that even if all that the prosecution 
alleges be made out no offence has been commited, because 
the facts alleged do not amount to any offence. Sometimes 


VAX'.. A V* > 

th© examination of one or more witnesses may suffice to show 
that they are lying blatantly, and that the Accused has 
been charged out. of spite and quite falsely, or that some 
harmless action of his has, out of spite, been exaggerated 


into a serious matter. Or it may be that it appears, when 
but a few witnesses have been examined, that they have 
been taking a mistaken view of the facts in good faith. In 
all such cases it is reasonable that the Court should at once 
be able to terminate the proceedings without further 
harassing the Accused. 

Other objects of a Code of Criminal Procedure must be 
of to provide machinery for the enforcement of the attend¬ 
ance of accused persons and of those whose testimony is 
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Cess ary, to provide for the investigation and trial of 
offences or alleged offences, to regulate the powers and 
proceedings of the Courts, to set out by what Courts 
particular classes of cases are to be tried, and by what Courts 
or authorities, if any, their decisions can be set aside or 
modified, and to make such differences in detail, as may be 
proper between the methods applicable to the trial of different 
classes of cases, regard being had generally to the gravity or 
otherwise of the offences concerned. The rights and duties 
concerning offences of the public, and of the authorities 
including the Police, on whom powers or obligations are 
conferred or imposed by the Code, or who are engaged in 
any way in the administration of the criminal law, must also 
J0 defined - Another object aimed at by the Code is the 
prevention, so far as possible, of offences. It is further 
necessary to provide for the execution of sentences passed 
by the criminal Courts, this part of the Code touching on the 
Prisons Act. Provisions are also needed for certain possible 
contingencies, as, for instance, the cases of criminal lunatics 
Other necessary parts of the Code are those prescribing the 
methods of bringing criminal eases before the Courts, the 
powers of the different grades of Courts, and the distribution 
of work between them. Provisions there also must be 
concerning the administrative work of the Courts, and the 
power of superior Courts to interfere in regard to cases or 
proceedings actually before the inferior Courts, for instance 
to deprive an inferior Court of jurisdiction in a given 
case by transferring that case elsewhere. And, from the 
administrative point of view, there must be some machinery 
for enabling certain Courts to make a fair distribution of 
A\ork m Districts or other areas. 

The principai objects, then, of a Code of Criminal Sum™ 
rooeduie should be to provide the means and lay down 
the methods by which the facts concerning an offence 
committed, or supposed to have been committed, may be 
ascertained as speedily and accurately as passible; by 
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which persons reasonably supposed to be guilty may be 
brought before the Courts ; by which, when chis has been 
done, an impartial inquiry before a Court may be secured ; 
by which the Courts are to reach their decisions after full 
consideration of all the available and admissible evidence 
which it may be proper to take ; and by which, when there 
is a conviction, the infliction of the penalty properly 
ordered by the Court is to be secured. 

In discussing the provisions of the Code it is not 
proposed to follow the order of the Chapters of the Code, 
but the subjects covered by it will be taken in the 
following order. First, the classification of offences for the 
purposes of the Code will be discussed ; then it will be seen 
bow, when an offence has been committed, or is believed 
or alleged to have been committed, things should progress 
up to the conclusion of the trial of any person who may be 
accused of having committed it, and in this part, of the 
book the Courts dealing with criminal cases, and their 
powers, will be described ; after this other questions arising 
under the Code, such as execution of sentences, prevention 
of offences, appellate and revisional powers, and errors 
in procedure will be discussed. In order to demonstrate the 
relations between different parts of the Code, many of such 
parts will, each of them, be alluded to in more or less detail 
in Chapters the main subjects of which are other parts of the 
Code. And certain groups of rights, duties, and powers are 
collected together in special Chapters, besides being 
mentioned each in its place, along with the parts of the 
Code to which they belong. The result is that many 
things are said twice or thrice in the book. It is hoped 
that these repetitions will be forgiven if the result 
be to make the Code better understood, and to make the 
trial of cases easier in practice. The general arrangement 
is: Chapter II, classification; Chapters III to V, inci¬ 
dents prior to the accused’s being before the Court; 
Chapters VI to VIII, the Courts and the conditions under 




CRIMINAL PROCEDURE GENERALLY. 




judicial proceedings can be commenced ; Chapters IX 
to XX, trials and inquiries and their incidents both usual 
and exceptional; Chapter XXI, execution of sentences; 
Chapters XXII to XXV, proceedings to prevent offences, 
and proceedings analogous to trials • Chapters XXVI 
to XXX, certain possibilities in judicial proceedings; 
Chapters XXXI and XXXII, powers of superior Courts; 
Chapters XXXIII and XXXIV, sundries ; Chapter XXXV, 
a summary of things Courts must do and of discretions 
allowed to them ; Chapter XXXVI, concluding remarks. 
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CHAPTER II. 

1 he Classification of Offences. 

The classification of offences is contained in columns 3, 
4, 5, and 6 of Schedule II of the Code. The whole list of 
offences is divided in four different ways, each time into a 
pair of categories ; these pairs being, (1) Cognizable or Not 
Cognizable, that is the Police have or have not an absolute 
right to arrest persons reasonably suspected of committing 
Hie offence, and to investigate it; (2) whether, when a 
Court takes cognizance of the offence, it is a summons or a 
warrant which it; should ordinarily issue in the first instance 
to obtain the attendance of the Accused ; (3) Bailable or 
Not Bailable ; and (4) Compoundable or Not Compound&ble. 
All compoundable offences are also bailable, but of t he eight 
categories these are the only two one of which is entirely 
included within the other. 

1 he nature and. effect of some offences are such that a 
speedy investigation is called for, quite independently of 
the wishes of those concerned or injured, as soon as there is 
reason to suppose that any of them has been committed, 
and this means- that, the Police must have power to 
investigate such cases without any orders from the Courts, 
and that, in order to be able to investigate them, they 
should have further powers to direct the attendance of 
persons who are acquainted with the facts, and of the 
persons accused, and to restrain the movements of these 
latter so that they may not escape from Justice if guilty. 
In these cases the Police are given power to arrest 
without warrant, and to investigate of their, own motion. 
Ihey are styled “ cognizable cases ” or “ cognizable 
offences.” 
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Consideration of the appropriate colurrm of Schedule II Which 

r 1 1 iii offences are 

shows that offences against the State, punishable under 0 r are not 

Chapter VI of the Indian Penal Code are not cognizable, Juzab!e? g 
this being because of the provision of the Code that a 
prosecution for committing any of them cannot be instituted 
without the sanction of the Local Government. But the 
Chief Magistrate of a Presidency Town or District may 
authorize a Police Officer not under the rank of Inspector, s. tg6 B. 
that is, of rank senior to those ordinarily competent to investi¬ 
gate offences, to make a preliminary investigation into any 
such offence. The next. Chapter of the Penal Code deals with 
offences relating to the Army and Navy, and, with one 
exception, they are cognizable, the exception being the case 
of a Master of a Ship who negligently suffers a deserter to be 
concealed on board, an offence of a very different character 
from the promotion of mutiny or insubordination in the 
Armed Forces. Then come offences against, the Public 
Tranquillity. They are mostly cognizable, the exceptions 
being generally cases where responsibility is only indirect, 
this making it proper that the initiative in dealing with such 
offenders should rest with the Magistracy. Of offences^ 
relating to Public Servants only those are cognizable which 
imply personation of a Public Servant. The nature of the 
other offences of this class is such that losk of a little time 
in taking action will not do appreciable harm, while leaving 
inquiry to the Courts rather than to the Police ls unlikely 
to assist an offender to escape punishment, once the 
offence becomes known. All offences of the nature of 
Contempts of the lawful authority of Public Servants are 
non-eognizable, the reason being that they cannot be brought , 
before the Courts without the complaint of the public servant 
concerned. Of offences against Public Justice those cogniza- 
able are the categories of Taking gifts to screen offenders or 
to secure the restoration of stolen property, Harbouring 
offenders, Escapes from Lawful Custody, and Resistance to 
Lawful Apprehension, these being acts done out of Court 
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^nd, so to speak, in the open, which makes it advisable that 
the Police, the primary guardians of Order, should intervene 
at once. Offences against Coin and Government Stamps are 
all cognizable, as here, unless prompt action be taken and 
the offenders restrained, the harm done is likely to become 
widespread. All offences relating to Weights and Measures 
are nomcognizable, but section 153 of the Code gives special 
powers to certain Police officers in regard to false weights, 
measures, and instruments of weighing. This enables 
malpractices to be speedily detected without placing undue 
authority in the hands of the Police, which easily could be 
misused in this class of cases. Coming to the offences 
contained in the Chapter of the Indian Penal Code on 
Nuisances and kindred offences we find no apparently 
regular run of entries of “ cognizable ” or “ not cog¬ 
nizable.” That Chapter deals with a great variety of 
offences, and if their distribution between the two classes 
be carefully considered it will be seen that those are 
cognizable which involve immediate or serious danger, 
or injury, or obstruction to the public, or imply open 
contumacy, or disregard of Law, while the rest are no$- 
cognizable, many of them being merely offences of slight 
neglect or omission. Of offences against Religion, those are 
cognizable which, as they involve a direct attack upon, or 
disturbance of, or insult to, the religion of other persons, 
involve also some danger of tumults or riots. But where 
what is attacked is, not so much a religion as such, but the 
religious feelings of some person, or of a few persons, the 
offence is not cognizable, because it then is best to leave 
it to those aggrieved to take or abstain from taking action, 
as may to them seem fit. Of offences affecting the Human 
Body the more serious ones, with some exceptions to be 
mentioned hereafter, are cognizable, and the less serious not 
cognizable. Where personal injury is small it is best to let 
sleeping dogs lie, unless the injured person wishes to have 
the matter taken up. The serious offences which are not 
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izable are those relating to the causing of miscarriage, 
buying or selling a slave, and rape upon an immature wife 
by her husband. The first, and third of these kinds of cases 
could not be adequately investigated by the Police without 
such intrusion inot certain private affairs as would be 
gravely resented by a, great proportion of the population 
of India. So it is left to the Courts to originate action. 
A reasoned discrimination is also used in the classification 
of offences against Property. So, of offences under Chapter 
XVII of the Penal Code, those cognizable are most really 
serious offences and others, such as petty thefts, which, if 
not checked at the earliest opportunity, tend to become 
widespread. Non-cognizable offences include those which, 
though serious, are of a kind in respect of which the 
discretion of a Court seems needed to decide whether a 
person complaining has made out a legal case justifying 
the undertaking of a somewhat difficult inquiry. As we 
shall see later on, the apparent credibility or otherwise of 
the complainant would affect the action which a Court 
would take An apparent exception to the general rule 
is that the somewhat unimportant offence of Criminal 
Trespass is cognizable, but trespass covers a wide ground, 
and as a trespass may be, for instance, only the prelimi¬ 
nary to a riot, it is best to give the Police the right to 
interfere. As the offence is bailable no great harm can 
possibly be done, even if the Police act with some excess of 
zeal. Offences relating to Documents and to Trade and 
Property Marks all are not cognizable, except those relating 
to Government Securities, or to Currency Notes or Bank 
Notes. Forgeries are a class of cases giving rise to consi¬ 
derable difficulties in their investigation and trial, and 
it is therefore best that the initiative should be left to 
the Courts, except where the forgeries, if unchecked, will 
cause, or are likely to cause, widespread harm. Such harm 
would be caused by forgeries of public securities and of notes 
forming part of the currency. Criminal Breaches of Contract 
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all are not cognizable. They all are compoundable offences, 
and it certainly is not for the Police to interfere in regard 
to them without being ordered by the Courts to do so, for 
in their origin they touch only private interests. Offences 
relating to marriage are also not cognizable. It will be seen 
that the Courts, even where such offences are not compound- 
able, can take cognizance of them only at the instance of an 
aggrieved person, and, d fortiori , the Police should interfere 
only if specially directed by the Courts to do so. In 
most of such cases the facts are simple, even if unusual, 
and a local investigation is rarely needed. Offences under 
Chapter XXII of the Penal Code, that is Criminal intimida¬ 
tion and kindred crimes, all are non-cognizable. Some are 
compoundable. Cases under sections 505, 506, and 507 of 
the Penal Code appear, on a broad view to stand about on 
the border-line. A good deal might justly be said in favour 
of allowing the Police to investigate such cases without 
waiting for an order from a Court, particularly when the 
facts appear to amount to what is popularly known as 
“ blackmailing.” Many of such cases are also attempts to 
commit Extortion, which latter offence is also non-cognizable 
unless it is aggravated into robbery. No doubt this is 
because Extortion is a charge easy to make and difficult to 
rebut;. Offences punishable under laws other than the Indian 
Penal Code are cognizable or non-cognizable solely according 
to the maximum amount of punishment which can be awarded 
upon conviction. 

The next division is into cases where a Court taking 
cognizance, and having to obtain the attendance of the 
Accused, should usually issue a warrant in the first instance, 
and cases where such a Court should usually issue a summons 
in the first instance. In the great majority of cognizable 
cases a warrant should issue in the first intsance. And in 
the great majority of non-cognizable cases a summons should 
issue in the first instance. Thus, much of the classification 
is the same as that just dealt with. But there are exceptions. 
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be convenient first to consider cognizable cases where 
a summons should issue. First, we have eases which in no 
event can be serious, namely those where the heaviest sentence 
of imprisonment which can be passed does not exceed one 
lor a term of six months. In these small cases no particular 
precautions will usually be needed in regard to the movements 
of the Accused before or during the trial. Next comes 
a class of cases which though sometimes serious, affect 
in the first instance only an individual or some individuals, 
namely aggravations of Hurt and some varieties of Grievous 
Hurt. Where, however, there is an element of dishonesty, 
or of resistance to Law, in an offence coming under the 
general class of hurt, that offence is one in respect of which 
a warrant should usually issue. Another category of cogniz¬ 
able cases where a summons should first issue is that of 
Wrongful Restraint and Wrongful Confinement. There is a 
serious cognizable offence in respect of which a summons 
should usually issue in the first instance, which seems to 
stand by itself, namely that of Negligently doing an act 
likely to spread a disease dangerous to life, Indian Penal Code 
section 270. The offence is fortunately uncommon, and no 
doubt it is one of a kind in which either the Police or a 
private complainant might easily make a mistake,in good 
faith, because to get at the facts accurately might need some 
scientific training. We now turn to those offences where, 
though they are non-cognizable, a warrant should ordinarily 
issue in the first instance. They will all be found to be 
either obviously serious offences, such as Causing Miscarriage 
and similar crimes, offences against Public Justice or in¬ 
volving resistance to Law, offences involving dishonesty 
such as Extortion, Criminal Misappropriation, Cheating, 
and Forgeries, and offences against the State, these last 
the most serious of all, or, on the other hand, offences 
implying a tinge of cowardice in their perpetrators, 
namely offences against Marriage, Defamation, and Criminal 
Intimidation. In fact, either the gravity of the offence 
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or the probable character of the offender makes it advisable 
to restrain the latter’s movements from the outset. 

The next division into two classes is that into Bailable 
and Not Bailable. With two exceptions all offences where a 
summons should ordinarily issue in the finst instance are 
bailable. Obviously if no special precaution need be taken 
to secure the offender and to restrain him in the first instance, 
then it is nob probable that- any restraint will be needed 
during his trial over and above the exaction of security for 
his appearance. The two exceptions are. Violation of a 
condition of a remission of punishment, Indian Penal Code, 
section 227, and Voluntarily Causing Grievous Hurt by 
dangerous weapons or means, Indian Penal Code, section 326. 
In each of these cases the nature of the offence makes bail 
inappropriate once there is primd facie. evidence of guilt. 
The classification as bailable or non-bailable of offences 
where a warrant should issue in the first instance cannot be 
disposed of so easily. A very large number of them are 
bailable, and these occur among very various classes of 
offences. No general rule can be stated concerning them. 
In the absence of certain recollection a Court should 
consult the Second Schedule if it has to determine whether 
an offence which it is trying is bailable or not. All Liat 
can be said is that where the character of the offence 
makes it probable that the exaction of security, the amount 
of which is always in the discretion of the Court, will make 
it improbable that the Accused will abscond, bail is allowed. 
Some very serious offences are bailable, for instance, offences 
punishable with Transportation for life under section 389 
of the Penal Code. 

There remains the division of offences into Compoundable 
and Not Compoundable. Compoundable offences are those 
mentioned in section 345 of the Code, all of which consist 
of one or other of certain injuries to, or attacks on, an indivi¬ 
dual, or individuals, of such a nature that if the persons 
affected choose to condone the wrong-doing this will not be 




THE CLASSIFICATION CF OFFENCES. 


17 


<§L 




to cause the offence to beimitaeed by others. In some 
iases, those of injuries which may be really serious, the 
Court has discretion to refuse to allow the offence to be 
compounded^ The list of compoundable offences may be- 
stated as, (a) minor personal hurts ot restraints, (b) minor 
mischief only to a private person, (c) minor trespasses, (d) 
breach of contracts, (e) adultery and enticing away a married 
woman, (/) defamation, (g) personal insult, (h) insult to the 
religious feelings of an individual, and (i) minor criminal 
intimidation. These are compoundable at the will of the 
person ad versley affected. In addition, the Court may allow 
the following sorts of offences to he compounded, (j) hurt, 
neither minor nor extremely grave, (h) wrongful confinements 
for not more than ten days, (/) dishonest misappropriation, 

(m) cheating, (n) mischief by impeding irrigation, (o) some 
less unimportant cases of trespass, (p) some .trade and 
property mark cases, (q) bigamy when the first marriage is 
not concealed from the second spouse, and (r) insults to a 
woman’s modesty. All of both these lists of offences are 
bailable, but no general rule can be stated as to their dis¬ 
tribution in either of the other two general classifications. 

In each case that depends on the considerations above set 
< ut, and not upon any quality in virtue of which the offence 
is compoundable. In a subsequent Chapter it will be seen 
that where an offence is not punishable with imprisonment 
for a term exceeding six months, or with some more severe 
penalty, a procedure analogous to compounding is followed 
under certain circumstances. We have seen that all these 
minor offences are bailable. 

A still further classification, also largely contained in classification 
the Second Schedule, is into («) offences triable only by by Court3 
the superior Courts, (6) offences triable by the superior t l ° 3 J npetent t0 
Courts or by Magistrates under a more formal procedure,. 

(c)^ offences triable by Magistrates under a less formal 
Ifjocedure, (d) offences which may be tried summarily by 
certain Magistrates, and, looking at the matter from a 
s, cc 2 
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lightly different point of view, (e) offences which maj 
tried by any Magistrate, (/) offences which cannot be tried 
by a Magistrate of the third class, and (g) offences 
which cannot be tried by a Magistrate of either the 
second or the third class. Offences triable by the superior 
Courts only are those where the punishment which can 
be inflicted is very severe, and those where the nature 
of the offence makes it likely that the trial will be a difficult 
matter requiring the exercise of considerable discretion or 
the possession of considerable judicial experience. Some 
offences are specified as being triable by either the superior 
Courts or Magistrates. They are those the gravity of which 
varies within large limits from case to case, so that, though 
some cases must of necessity go to the superior Courts, 
because they need severe punishment, yet others can be 
adequately dealt with by a Magistrate. The division into 
classes more formally or less formally triable by Magistrates 
is based entirely upon the maximum punishment in the wa} T 
of imprisonment which can be awarded, those punishable 
only with fine, or only with fine in addition to or alter¬ 
natively with imprisonment for a term not exceeding 
six months, being called “ summons cases/’ and the 
other category, those triable more formally, being called. 
“ warrant cases.” As has been seen, this does not mean 
that a summons ora warrant respectively should issue in 
the first instance, it is simply a piece of arbitrary but 
comprehensible and simple nomenclature. The cases 
triable summarily by certain Magistrates will be discussed 
in a later Chapter. The assignment of powers to Magis¬ 
trates of the two lower grades, or to only those of the 
higher of those two grades, to try specified offences depends 
upon the seriousness of each offence, its range of gravity, 
and the experience needed by the Court trying it in view 
of its nature and probable attendant circumstances. 

One exceptional case should be noticed, that of a 
married man accused of committing rape upon the person 
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own wife. Such a case is non-cognizable and can be 
inquired into only by a Chief Presidency Magistrate or 
District Magistrate. And the following curious point seems 
worth mention. It will be seen hereafter that section 480 
of the Code provides a summary procedure for the trial 
before any Court, Civil, Criminal, or Revenue, of any 
offence under any of sections 175, 178, 179, 180 and 228 
of the Indian Penal Code when such offence is committed 
before that Court. Section 482 of the Code further enables 
the outraged Court, as an alternative, to send the case 
for trial to a Magistrate having jurisdiction to try it 
But column 8 of the Second Schedule of the Code 
seems to have been worded without any reference to this 
alternative, for it provides that if any such offence is 
committed in a Court it shall be tried by that Court itself, 

" subject to the provisions of Chapter XXXV.” That 
Chapter of the Code does not specify by what class or 
classes of Magistrates such offences may be tried, so the 
matter seems left in ambiguity. No doubt section 28 of 
the Code enables the High Court or Court of Session to try 
such a case, but neither of those Courts is “ a Magistrate ” 
and section 482 of the Code mentions “ a Magistral 
having jurisdiction.” Perhaps that means “ having local 
jurisdiction.” 

rt should be added that the Code contains a provision Discre- 

enablmg certain Magistrates to direct the Police to investigate tionarj ; 

a.iy given non-cognizable case. Also there is a provision ceptions. 
that when a Court issues a warrant in the first instance it Ss. i S5 , 7 e. 
can endorse an order upon that warrant for the admission 
of the Accused to bail of an amount, and with security, to 
be specified in the endorsement; Also all Courts are vested 
with discretion to issue a summons in any case where a 
warrant ordinarily would first issue. Also, where special 
circumstances exist making it appear that a summons would 
be ineffective, Courts are allowed to issue a warrant where 
a summons would ordinarily issue, but in such a case the 
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reasons for the action taken must be recorded. Then the 
Courts are given discretion* in certain circumstances, to 
allow bail even in a non-bailable case. And in the matter 
of Bail a very wide discretion is given to the superior 
Courts. 


CHAPTER III. 

Duties, Rights, and Powers. 

It is better to prevent crime than only to punish it, prevention 

■and one of the best methods of doing so is to make its ^crtoTby° n 

detection and punishment as certain as possible. Every furnish- 
i . . , _ . . . . . . z ing of infor- 

person who gives information to the Authorities which mation. 

results either in the prevention of an intended crime, or in 

the early detection of a committed crime, is doing good 

service to his fellow-citizens. The reverse is equally true, 

and, to the victim of the crime, the wrong is great if the 

offence is serious. For these reasons it is made incumbent 

upon all persons to aid in bringing offenders to justice when 

necessary, and to give certain information about certain 

classes of crime when they are able to do so, while a still 

further obligation is laid upon certain classes of persons to 

furnish, in addition, information in regard to certain other 

offences, and in regard to the movements of possible, or 

likely, or known offenders. The persons upon whom tli,is 

further obligation falls occupy positions in life rendering it 

likely that such information will cometo them in the ordinary 

course of events, or giving them the power to cause it to 

come to them in nearly all cases. Over and above this the 

Police are given powers to take steps which are calculated 

to prevent the commission of offences. In further Chapters 

we shall see that in respect of turbulent persons and habitual 

offenders, and in respect of certain disputes about land, 

certain Magistrates have wide powers, which are conferred 

upon this same principle that; it is better to prevent 

the commission of offences than merely to punish them. At 

present we will consider only the duties of the Public, 

and of certain classes of the Public, and certain powers of 

the Police. 
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Section 42 of the Code imposes upon all persons the duty 
of aiding a Magistrate or Police-Officer calling upon them to> 
dosb, if t he call is made reasonably, in arrest ing, or preventing 
the escape of a person whom t he Magistrate or Police Officer 
is authorized to arrest. The circumstances under which a 
Magistrate or Police-Officer is empowered to arrest or to 
order an arrest will be discussed fully in Chapter V. Here it 
is enough to say that any Police-Officer can arrest without 
a warrant any person who has been concerned in a cogni¬ 
zable offence or who appears, on information received or 
otherwise, to have been so concerned, and any of certain 
other classes of persons mentioned in section 54 of the Code, 
as well as any person against whom he is in possession 
of a warrant of arrest addressed or endorsed to him, the 
Police Officer, for that person's arrest ; that superior Police 
Officers are empowered in addition to make other arrests; 
and that Magistrates may arrest, or order the arrest of, 
persons committing offences in their presence and within, 
their jurisdiction, or of persons who are in their presence, 
and in whose case there is material before them justi¬ 
fying the issue of a warrant of arrest. All arrests thus 
properly made place the arrested person in lawful custody, 
as do arrests properly made by a Village Policeman under 
the powers conferred by the local Village Police Act. 
Escaping, or attempting to escape, from lawful custody 
is in itself a cognizable offence, so any Police-Officer may 
arrest any person who escapes or attempts to escape from, 
his own or any other lawful custody. The reason why 
there is a public duty to aid, when necessary, in effecting 
an arrest or in preventing an escape is that arrest is often 
a necessary step to bringing an offender or suspected 
offender to trial, and the public interest demands that all 
uch pertons should be duly tried. In every case there is a. 
presumption that a Magistrate or Police-Officer is acting 
within his legal powers. If a private person makes a mistake 
when acting on this presumption, and makes it in good faith,. 
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79 of the Indian Penal Code make him 
guiltless of any offence. It is only necessary that he should 
believe that he is justified in rendering the aid called for. 

Equally a private person would be more than justified, in 
the absence of circumstances pointing the other way, in 
believing a Police-Officer who stated to him that a given 
person had escaped from his, the Police Officer’s, lawful 
custody, and that help was needed to re-capture him. 

Magistrates and Police-Officers may also reasonably call upon S. 42 . 
any person to aid in the prevention or suppression of a breach 
of the peace, such as a riot, or in the prevention of damage 
to public property, or to public means of communication or 
of irrigation. Here, again, there is merely an enforcement of 
good citizenship. Section 43 of the Code gives private 
persons the right, but does not impose any duty upon them, 
to aid any person other than a Police-Officer in the execution 
of a warrant directed to that person. 

Section 44 of the Code lays upon all persons the duty of £^[ ic of t(J the 
giving information as soon as possible to the nearest Magis- give ^ j 
trate or Police-Officer regarding the known commission of, abo U t 
or intention to commit, any of certain offences. Those 
offences may briefly be described at, Offences against the 
State, Unlawful Assemblies and Riots, and the more serious 
offences against the Human Body and against Property. 

The offences against the Human Body mentioned in this 
section are only Murder and Culpable Homicide, but the list 
of offences against Property is more extensive. The reason 
for this would seem to be that where a person is seriously 
hurt, but. not killed, he or his friends are so likely to take j 

action that no obligation need be laid upon the community 
in general to do so, whereas property can so often be taken 
without the person despoiled knowing of its loss unt il some 
considerable time later, that it is advisable to enlist the 
services of all citizens to give information of the more serious 
offences against property, or of an intention to commit any 
of them. The obligation imposed by section 44 need not be 
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fulfilled by any person who has a reasonable excuse for not- 
fulfilling it, but he must prove that he had such excuse if 
the matter betaken up against him. Of course a reasonable 
belief, still more knowledge, that a Police-Officer, or even 
a member of the Village Police, already had information, or 
that some other private person with as good knowledge of 
the circumstances had already started to give the information, 
would be a suficient excuse. 

[Duty of Section 45 of the Code lays a further obligation upon 

'^/certain certain Village Officers , and upon owners or occupiers of land, 
others to an( j upon the local agents of such ownex*s or occupiers, and 
information, upon officials employed bv Government or by the Court oi 
Wards in the collection of rent or revenue, to give information 
of certain other happenings. The first class of those happen¬ 
ings is the resort to the village, or beat, or jurisdiction, of 
certain dangerous classes of offenders, namely notorious 
receivers or vendors of stolen property, thugs, robbers, 
escaped convicts, and proclaimed offenders. The next is 
the commission of or intention to commit any non-bailable 
offence or any one of the offences coining under the heads 
of Unlawful Assembly or Riot in or near the village. 
The next is the occurrence in or near the village of any 
death, suddenly, unnaturally, or in suspicious circums¬ 
tances or the discovery of a corpse or part of a corpse, 
r' in suspicious circumstances, or a suspicious disappearance 

of any person. The next is the commission of, or inten¬ 
tion to commit, outside British India, but near the 
village, any act which if committed in British India, would 
constitute either any of the offences against person or pro¬ 
perty which all persons having knowledge of them are 
required by section 44 to report if they are committed in 
British India or an offence against Coinage Stamps or 
Paper Currency. The last category dealt with by section 45 
consists of matters affecting the maintenance of order, or 
the prevention of crime, or the safety of person or property, 
in regard to which the District Magistrate, after being 
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Prized to do so by the Local Government, may by special 
or general order direct the person concerned to communicate 
information. For the purposes of this section the words 
“ Proclaimed Offender ” include, among others, any person 
who has been proclaimed by a Court or Authority established 
by the Governor-General-in-Council in respect of any of the 
acts which the persons placed under obligation by section 45 
have to report upon if such acts be committed outside British 
India but near their villages. And the word “ village ” 
includes village lands, which indeed is the usual meaning of. 
the word in informal official documents, and often in private 
conversation and correspondence. The Code does not define 
the words “ Proclaimed Offender,” but they certainly cover 
a person in respect of whom, after a warrant of arrest has 
been legally issued, and upon its reasonably being believed 
that he has absconded, a proclamation has been made 
as authorized by section 87 of the Code. Such belief of 
course may be founded upon actual fact. 

It will be observed that section 45 requires the persons Nature of 
bound by it to report the occurrence of all non-bailable offences Bailable 
occurring within their village, beat, or jurisdiction of which offences - 
they may obtain information. It has been pointed out that, 
non-bailable offences are, nearly all of them, offences in 
respect of which a warrant should issue in the first instance. 

A consideration of column 5 of Schedule II of the Code will 
show that non-bailable offences of the kinds likely to come 
to the knowledge of persons of the classes bound under 
section 45 to report, are all, or nearly all, of them of such 
character that any ordinary honest man could have no 
doubt about describing them as wrong-doings. 

Having discussed these general duties, which must not Rights of 
° , _ . ... i r ui the Public i 

be mixed up with special duties which may be enforceable res pect of 

by special orders made under the Code, it will at this point crime * 

be convenient to note certain rights of the general Public. 

One is the right, the exercise of which is optional, to arrest 

any person seen committing a non-bailable and cognizable S. 59 . 
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offence, or any proclaimed offender. The exercise of 
right gi^es rise to a duty to hand the arrested person over 
to a Police-Officer, or to take him or cause him to be taken 
to the nearest Police Station. Every person also has a right 
to inform the Police truthfully of the commission or believed 
commission of any offence, or of any occurrence which may 
affect public or semi-public affairs. Another such right is 
that of presenting to a Magistrate a complaint concerning 
the commission of: any offence which the person complaining 
really believes to have been committed, even though the 
offence be of a trivial nature, and the person complaining 
be in no way personally damaged by its commission. This 
right is subject to certain exceptions, where the Code, or 
some other Law, restricts the right to complain in respect 
of certain offences to the Government, or to some Court or 
Public Officer, or to the person directly affected by the 
offence. There is no absolute right to require a Magistrate 
to issue process upon a complaint made. Where the offence 
is compoundable, and in no way concerns the complainant, 
a wise Magistrate will certainly refuse to take proceedings, 
•and in all other cases of a complaint made by a person in 
no wise concerned in the affair he should exercise a judicial 
discretion, bearing in mind more particularly the nature of 
the particular offence, any circumstances which might show 
why persons immediately concerned do not move the 
Police or the Courts to take action, and the apparent good 
faith or otherwise of the person complaining. A similar 
right is that to bring to the knowledge of a Magistrate having 
jurisdiction any facts which would justify that Magistrate in 
taking action under Chapter VIII of the Code, that is in 
taking steps to require security to keep the peace or to be 
of good behaviour. Here again a Magistrate would have to 
use his discretion in deciding whether to act or not. He has 
complete discretion to refuse to act in such cases even when 
the Police ask him to take action, and much more has he 
such complete discretion when the move comes from an 
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xpe^onsible private person. Another right is that to bring 
to the notice of a superior Police-Officer, or of a Magistrate 
having jurisdiction, any case where a Police-Officer appears 
to have exceeded his powers under the Code or under any 
other Law, even if such conduct does not amount to an 
offence. It need hardly be said that the Indian Penal Code 
provides amply for the punishment of any misuse of any 
of these rights in the way oi taking advantage of them to. 
make false accusations. 

Chapter XIII of the Code empowers the Police to take Po i ice 
certain action to prevent offences. A Police-Officer may ^^cipa^ 
interpose to prevent the commission of any cognizable offence, offences, 
and shall to the best of his power prevent the commission s * I49 ‘ 
of any such offence. A Police-Officer who becomes aware of 
a design to commit any cognizable offence shall communicate 
the information he has to a superior officer, or to any other 
Officer (for instance, to an Excise Officer if it be an offence 
against the Excise Laws) whose duty it is to prevent ortot ake 
cognizance of the offence. In such a case he may arrest the 
person designing to commit the offence, without a warrant, 
and without orders from a Magistrate, if it appears to him 
that the commission of the offence cannot otherwise be 
prevented. Any Police-Officer may interpose to prevent 
damage to any public property, or to any such thing as a 
landmark, navigation mark, or buoy. And an Officer in 
charge of a Police Station may inspect weights or measures 
or instruments for weighing if he has reason to believe that 
there are any false ones in use. If he finds any weights or 
measures or instruments for weighing which are false he 
may seize them, and then is to report the facts to a Magistrate 
having jurisdiction. 

Section 550 of the Code empowers all Police-Officers to Seizure of 
seize property which may be either alleged or suspected to^ouTwhk 
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be stolen, (for instance, cattle seeming to correspond with suspicion 


the description received at the Station of the cattle stolen 
or believed to have been stolen in a recent theft), or any 
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property found under circumstances which create suspicion 
of the commission of an offence, for instance, property found 
in a hiding-place not part of a habitation, or appearing to 
be the effects of a murdered person. A subordinate Police- 
Officer acting under this section must report, his doings to 
the Officer in charge of the Station. 

If due compliance he made with all the provisions of the 
Code discussed in this Chapter much will be done to prevent 
the occurrence of offences, and to bring to justice those who 
actually commit offences. 

Ifeiill M ' S '" tv-- ; ft ' i WMtm §§$$Wj : W 



CHAPTER IV. 

Police Investigations, and some Incidents 

THEREOF. 

As was pointed out in the last Chapter,, certain persons 
are bound to give information of the commission of, or 
of the intention to commit, certain offences, and Police- 
Officers have powers to intervene bo prevent the commission 
of certain offences, which, in both cases, are either cognizable 
or of such a character that they are likely to cause danger 
and harm to the general public. The right of every person 
to give true information to the public authorities was also 
mentioned. In some cases those authorities would refuse to 
take action upon the complaint of a volunteer or third party. 

However, in the vast majority of cases, it is persons directly 
affected, or persons acting on their behalf, or the Village 
Police, who set the authorities in motion, and the present 
Chapter applies to all information received by the Police 
whatever its source.* There are two methods of moving the 
authorities to take action about an offence which has been 
committed, or is believed to be intended to be committed, 
namely reports to the Police and complaints to the Courts. 

The latter will be treated of later. Chapter II of this book 
dealt with the division of offences into the categories oi^rtsto 
those in respect of which the Police can, and of those 
in respect of which the Police cannot, arrest without 0 f them, 
warrant. It is right and proper that the Police should 
have information of the commission of offences of both 
kinds. A non-cognizable offence may be the beginning of 
a state of affairs leading up to a riot, or to some other 
serious crime, or it may so develop as to be a cognizable 
offence, for instance, vrhere a mere blow or kick has 
consequences which keep a man in Hospital for a prolonged 
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'period. Therefore any offence may be reported to 
Police, and it is common in India for most offences to 
be so reported. This suits public convenience because 
Police Stations are open all day and every day, while Courts 
are not. And there are more Police Stations than places 
where Courts sit presided over by salaried Magistrates. The 
law very wisely encourages reports to the Police by charging 
no fee upon the making of them, whereas a complaint to a 
Court concerning a non-cognizable offence has to hear a 
Court-fee stamp. In a country where false testimony is far 
from uncommon, where honest persons are very often inac¬ 
curate, where the vast majority are uneducated with the 
result that their memories are unreliable, and where interested 
persons are often on the alert to get at possible witnesses 
and induce them not to give evidence, it is highly 
advisable that offences should be reported, and an account 
given by a person acquainted with the tacts reduced to 
writing, as soon as possible. Of course, given the common 
failings of humanity, reports to the Police are not usually 
made with the single-minded idea of doing good to the 
general public by aiding in the suppression of crime. 
Usually the motive is the desire to avenge a wrong done to 
the person who makes the report or to a person in uhom 
he is interested, or to recover property stolen from him. 
Therefore, as the persons reporting are so often biassed 
it is best to get their account of what happened reduced to 
writing before the bias has had time to work sufficiently to 
make them give a grossly distorted or exaggerated account 
of the occurrence. Over and above this it is not unknown 
for absolutely false reports to be made, and it is still less 
uncommon for a false superstructure, making out that a 
serious offence has been committed, to be based upon a small 
substratum of truth, where either no offence, or a very 
trivial one, really was committed. It is a frequent charac¬ 
teristic of false cases that some of their features alter or 
grow, for instance new incidents of exaggeration are often 
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feed at later stages. Also, because there is really do 
truth In them, the imaginary accounts given of them by 
different witnesses vary one from another. 

The above considerations show that the earlier infor¬ 
mation of the commission, or alleged commission, of 
an offence is reduced to writing the better, and that it 
would be dangerous to act upon the unsupported state¬ 
ment of the person who makes the report. In order that 
there may be machinery for testing the truth of reports 
about crime made to the public authorities, with a view to 
seeing whether they should be acted upon, the Law has 
given to the Police power to investigate certain offences. 
Also, as no person can be punished until his guilt is proved 
by testimony before a Court of Law, the discovery of 
testimony is necessary, and, in cases where criminals of 
ability, who do all they can to cover up their own traces, 
are concerned, this is a highly technical business. It could 
not be efficiently performed by ordinary citizens, quite 
apart from the fact that but few people could spare from 
their own avocations the time necessary for unravelling 
the details of a crime. Therefore in the Police the Law 
provides the trained staff necessary for the purpose of 
discovering who committed any given offence, of getting 
together the testimony which proves the guilt of the 
offender, and of placing that testimony before the Courts. 
The above is in brief the theory on which are based the right 
and duty of the Police to investigate the commission of 
offences. Whether or not a case is within the local jurisdic¬ 
tion of the Police of a given Station depends upon the same 
principles which regulate the place of inquiry or trial before 
the Courts. These are discussed in Chapter VII. The main 
principles are that the offence must have been committed, 
or something material connected with it or arising out of 
it must have happened, in the local area, or that the person 
. accused must, if guilty, be an offender of a particularly 
dangerous class. 


Necessity for 
Police 
Investi¬ 
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The first duty of tlie Police, when a report is made 


recording of . _ M 

reports with to them, is to record accurately all that the person making 
time of 
making 
them. 


the report has to say, and to encourage him to make his 
report as full as possible. As an illustration of the necessity 
Ss. 154, 155. for this let a case be imagined of the kind where a false 
charge is based upon a substratum of truth. Let it, then, 
be supposed that it has happened that a man watching his 
crops alone at night has been killed by crop-thieves after 
patting up a fight, that the offenders have got away unseen, 
and that nothing becomes known of the affair until the 
dead man’s body is found, and that then someone in the 
village desiring to wreak his malice upon a person to whom 
he bears a grudge gets a report made to the Police to 
the effect that the person whom he wishes to injure killed 
the dead .man. In such a case the report probably will 
not be made promptly, as the person engineering the false 
charge will spend some time in going about securing 
witnesses to support the story which he proposes to tell. 
This points to the importance of recording accurately 
the time at which each offence is reported, in order that 
it may be seen whether there has been any suspicious delay 
in reporting. In the case supposed the story eventually 
told will probably be that other crop-watchers saw the' 
offence committed and did nothing at all in the matter 
for hours after. This will not be said at the Police Station, 
such details will then be slurred over, but in Court, or at 
the investigation, the witnesses will be compelled to admit 
that they acted thus inhumanely and unnaturally. One of 
them will probably be the person designated to make the 
report, or to give information to the Village Police-Officer 
who makes the report, and it is therefore of great importance 
in such a case to know that the person making the report 
has been encouraged when making it to say all that he knew. 
If, in spite of that, this point of delay is slurred over it will 
be some reason for thinking that the charge is false. Or in 
a case where cattle have been stolen they may be discovered 
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later, having passed into the hands of an honest 
purchaser. In order that he may not be improperly deprived 
of them the best possible description of the cattle should 
be on record from the first, so that there may be as little 
doubt as possible about their identity. 

When a report is made of a cognizable offence the Police investiga- 
have power to investigate it. This follows of necessity from “f " 3 
the f act that a cognizable offence is one in connection with 


As has been 
Commission of 


*5fc 


which the Police can arrest without warrant. 

seen, it is by no means in every case of the ___ 

such an offence being reported that it would be advisable to 
arrest the person accused, if anyone be accused, without some 
investigation being made. And obviously if no accused 
person be indicated in t he report the Police woul d be powerless 
unless they could investigate. Magistrates of the first and 
second classes are empowered to direct the Police to investi¬ 
gate any non-cognizable case, but such an order would 
usually be passed some time after the offence had been 
committed, anything as a general rule from a day to a week 
after a report would ordinarijy be made to the Police, and 
the Magistrates order may take a day or two to reach the 
lolice concerned, so that the investigation in such a case 
could not well commence until some considerable time after 
the offence was committed. Making allowances for this 
difference, all that is said in the present Chapter about 
investigations applies equally to the investigations of both 
classes of cases. If the investigation of a non-cognizable 
offience is ordered erroneously and in good faith by a Magis¬ 
trate not empowered to do so the investigation and its results 
are not void. 

This Chapter is not an essay or treatise on detective objects of 
work. That is a subject which would require a book to £* * hi t s r 
itself, and the present writer is not qualified to write 
such a book. This Chapter is merely an attempt to put 
together a few salient points of principle with a view to 
helping Magistrates to see whether the investigation of cases 

s, cc 3 


s. 529 . 
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with which they have to deal has proceeded upon proper 
lines* 

The Police may refuse to investigate any given cognizable 
case. The power to investigate or to refuse to investigate 
is vested in officers in charge of Police Stations, lhat phrase 
is defined so as to enable the Local Government to confer 
power to investigate or to refuse to do so upon other officers, 
at, but not in charge of, a station of such rank as the Local 
Government may prescribe. A refusal should be made, 
according to the provisions of section 157 of the Code, when 
it appeal's that there is no sufficient ground for entering on 
an investigation. Also there may be a refusal when no 
ofiender is named and the case is not of a serious nature. 
When there is a refusal on any ground the fact of the refusal, 
and the reasons for it, are to be recorded in the report which 
has to be sent to a Magistrate of every case which is reported 
at the Station. And the person bringing the information to 
the Station is also to be notified of the fact that there will 
be no investigation. This enables that, informant to go to 
a Magistrate at once, if the refusal to investigate discontents 
him. 

After the original report has been recorded every 
investigation should be entered upon without delay. Section 
157 of the Code, requires, with certain exceptions, that 
the Officer in charge of the Police Station shall proceed 
in person, or depute one of his subordinate officers so to 
proceed, to “ the spot.” These words are a rather uncon¬ 
ventional use of a colloquial phrase in a Statute. They 
mean, of course, the place where the offence was committed. 
It is submitted that this duty must be construed in accordance 
with the dictates of common sense, and remembering that 
each case has its own particular circumstances which must 
be allowed for. If an injured man, who is in danger of 
dying, has to be visited and his statement has, if possible, to 
be recorded, then no time whatever should be lost before 
going to where he is, examining him, and taking such steps 

M 
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le taken to afford him medical or surgical aid. Such 
a person will usually be at or near where the offence was 
committed. Or it may be that someone has been killed and 
that his body is lying where the killing took place. In that 
case it is probably urgent to go to where the body is, make 
an accurate description of how and where it is situated, and 
of its immediate surroundings and of the injuries upon it, 
holding an inquiry in the manner directed by section 174 
of the Code* and then to send the dead body as swiftly as 
possible for medical examination. If the report, is made by 
an injured person who needs medical attention, or if such a 
person is brought to the Station when the report is made, 
it would be proper to examine that person as a witness, if 
he can speak coherently and understand questions, before 
going to the scene of the crime. Another possible case is 
that an injured person is brought to the Police Station, 
but is unable to speak coherently. In that case the first 
thing to do is to make an accurate record of his apparent 
injuries, and to send him where he will obtain medical 
aid. Whenever persons who can depose at first hand to 
the facts of the case come to the Station when the report 
is made "it would seem that in most cases they ought 
to be examined as witnesses then and there without 
waiting to go to the scene of the crime. Section 161 of 
the Code seems to sanction the examination of witnesses j 
as soon as it has been decided to make an investigation, 
and certainly does not require that they are to be 
examined at the scene of the crime and nowhere else. 

Where advisable there could always be a further examina¬ 
tion there. 

The rule in the Code that the investigating officer is to How an 
proceed to the scene of the crime is based upon the principle ^^ t J gatl0n 
that by doing so he is most likely to get information relating commence, 
to the commission of the offence, because the persons able 
to give such information are in most instances likely to be 
there or near there. But every rule has its exceptions, and 
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a case might arise where the action most likely to lead 
to the gathering of important information about the case 
would be to go somewhere else first, and take action or 
gather information there. In dealing with such cases inves¬ 
tigating officers will have to be guided by common sense 
rather than by the strict rules of the Code. That is to 
say, they must interpret the words “ the spot ” rather 
widely when the circumstances bearing on the offence are 
widespread. If, for instance, adacoity was reported from 
one village, and not long after, before the investigating 
officer had had time to start, the ehaukidar of another 
village, ignorant of the happening of the dacoity, were to 
come and report that a gang of strangers carrying bundles 
had been observed to come into the lands of Ins village 
from the direction in which lay the village where there 
had been a dacoity, and that these strangers were watched 
and observed to go into a field of high crops and not to 
come out of it, giving rise to the suspicion that they 
meant to hide there for the day, in such a case it would seem 
to be the duty of the investigating officer to proceed to this 
hiding-place with all the force.he could collect, and there 
endeavour to arrest the members of the gang, and this before 
going to the village where the dacoity, had been committed. 
However, setting exceptional cases aside, it is a sound 
rule to goto the scene of the crime as soon as possible. 
Arrived there the investigating officer should endeavour 
to assure himself whether things are still in the same 
condition as when the offence was committed, and, if they 
are, he should, in all cases where there is a possibility 
that a full description of the scene of the occurrence 
and of its surroundings will assist in the comprehension 
of the facts of the case, put such a description on record 
in his diary. Were the Police furnished with photo¬ 
graphic apparatus a photograph or two might in some 
instances be of great value in making facts dear to the 
Court. 
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anyone has been killed or injured the injuries should 
be carefully examined and described, and any dead body sent 
for medical examination, and any injured person sent to 
Hospital, without any delay. The examination of dead 
bodies is provided for specially in section 174 of the Code, 
but where an offence is being investigated proceedings under 
that section come in as part of the investigation. In cases 
where a person has died of injuries and it is stated that he 
made statements after being injured and before the arrival 
of the Police, it would be well for this fact to be stated in 
the proceedings sending the corpse for examination by a 
Medical Officer, and that the Medical Officer should be 
invited to express an opinion a* to whether the fact of his 
being able to make such a statement, and its particular 
terms, are consistent with the injuries on the body. There 
are cases where considered medical opinion would bring 
out the falsity of such assertions, and the early commu¬ 
nication of that opinion to the investigating officer would 
prevent him from continuing his investigation upon a wrong 
line. For instance, where a man had one side of his brain 
cut in two, and the other side of it pressed down by a 
comminuted fracture of the skull, and it was stated that 
after his assailants had gone he gave a long and detailed 
account of the attack upon him, naming his assailants, 
here, though a Police-Officer with no knowledge of the 
working of the brain might think that this was quite a 
likely thing, no medical man could hold that it would be 
at all probable that a human being could give a connected 
account of what had happened after receiving such injuries, 
and the early communication of this medical opinion to the 
investigating officer would at least show him that some of 
the witnesses were probably lying on an important point. 
A sifting of the evidence undertaken in view of the distrust 
thus inspired might bring out the fact that those persons 
themselves were the murderers. While, if the Police were 
allowed to go on in the belief that a man so injured was in 
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the least likely to make such a statement and to be coherent 
in making it, they probably in all good faith would send 
innocent persons up for trial chiefly on the evidence, itself 
quite false, about this alleged dying declaration. Police- 
Officers, as well as Courts, would do well to bear in mind 
that the evidence of the medical officer who examines a 
dead body or an injured person will probably shed light, not 
only on the character of the injuries, but also on other 
parts of the case. 

The search The steps so far discussed having been taken, the next 

for evidence. duty of t; p u investigating officer is to gather the evidence 
which will show what were the actual facts of the offence or 
supposed offence, and what person or persons, if any, are 
proved to be guilty of some act or omission punishable by 
Law. The scope of an investigation is not restricted by the 
rules of legal Evidence. The investigating officer can take 
up and go into any point which seems t,o him to have any 
bearing, or passible bearing, however remote, on the matter 
in hand. But only what is relevant and admissible under 
the Evidence Act can be sent up to Court, and unless the 
charge can be made out by such evidence it is no use sending 
an accused person up for trial. Though there is this limita¬ 
tion upon what may be proved in Court, yet facts which are 
relevant and admissible under the Law of Evidence can 
often be discovered through clues supplied by facts which 
are not relevant or admissible. The legally irrelevant often: 
leads up, one way or another, to the legally relevant. Still, 
more often do facts which are so remotely relevant that their 
probative value is almost nothing to lead to the discovery of 
facts both relevant and of considerable probative value. 
It would not be altogether untrue to say that the art of 
investigation consists in the exercise of the faculty of dis¬ 
covering the relevant and admissible with the aid of the 
irrelevant and the inadmissible. In the general way the 
scene of the crime and its neighbourhood is the area offering 
the greatest probability of obtaining helpful facts. But 
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always the possibility, which in certain classes of 
offences against property amounts to a probability, that the 
offenders came from a distance to commit the offence. W here 
the facts do not exclude the possibility of its having been 
the work of a neighbour, the disappearance since the com¬ 
mission of the offence of someone who generally is at the 
place at once raises t he suspicion that that person is somehow 
connected, with the crime. In such a case the disappearance, 
the steps taken to search for the person, and the failure to 
find him, should all be recorded in the diary. Whatever the 
circumstances of a case, it is always possible that the investi¬ 
gating officer may find it a long process to discover who are 
the persons who can give evidence. As just pointed out, the 
fine leading to them may lie through much that is not 
admissible in Court. But once it is ascertained who can 
give, or is likely to be able to give, admissible evidence 
that person or those persons should be examined at once, 
and in general the examination of none of them should be 
postponed merely because the names of others have not 
been ascertained, or because others have not yet appeared. 
This is as important as the early recording of the original 
report. Every delay tends to obscure recollection, to 
increase exaggeration due to any bias there may be, and to 
give opportunity to the offender or his friends to get at the 
witness and induce him to refuse to give evidence or so to 
tonehis evidence down that it will be innocuous totheoffendex. 
And the sooner the evidence is recorded the less chance will 
there be that it is tutored or suborned, for it takes at least 
a little time to tutor or suborn witnesses. So far as it is 
possible for the Police to test the veracity ot witnesses ifc is 
right for them to do so. For instance, to go back to a case 
hypothetically stated earlier in this Chapter, where a party 
of men say that they saw a murder committed by others 
fewer in number than themselves, and did not interfere, and 
did not even inform the Police or the Village Headman 
afterwards, it is not only proper for, but, it is submitted, it 
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should be incumbent upon, the Police to ask them why they 
played such a passive role, and in particular why they did 


not fulfil the obligation placed upon them by section 44 of 
the Code. Their excuse, if any, should be placed on record, 
and where an excuse is made it would be well to -discover 
whether it is well founded. Unfortunately, the average 
Police-Officer is still a little too apt to assume that any 
statement tending to show that some definite person has 
committed the offence under investigation is grist to the 
Police mill, and that it is not a necessary duty of the Police 
to consider whether such a statement is particularly credible, 
or the witness making it particularly reliable. 

Section 160 of the Code empowers an investigating officer 
to require the attendance before himself of any person within 
his own or an adjoining Police circle, who appears to be 
acquainted with the circumstances of the case. The words 
u circumstances of the case” must be taken in a very wide 
sense, and must not be heldto be restrictedto what is relevant 
and admissible under the Evidence Act. Any person so 
sent for must attend, and any person so attending, or other¬ 
wise in the presence of the investigating officer, who seems 
likely to be acquainted with the circumstances of the case 
may be examined, and must answer all questions, except 
where the answer w r ould tend to expose the deponent to a 
criminal charge, to a penalty, or to a forfeiture. It should 
be noted that the first obligation imposed under this 
procedure is that imposed upon a person receiving a proper 
notice from the investigating officer to appear before that 
officer. Failure to appear after receiving notice is punish¬ 
able under the Indian Penal Code. The second obligation 
imposed is that of answering questions, imposed upon 
all persons who appear before or are in the presence of 
an investigating officer. This latter obligation is merely 
one of answering, and there is no further obligation of 
answer ii\g truly. The Police cannot take any further steps 
against a person who does not appear upon receiving a 



INCIDENTS OF POLICE INVESTIGATIONS. 


41 



1 


issued under section 160 of the Code by way of 
forcing him to appear. 

In order to obtain evidence it is not necessary for the The invesh-. 
investigating officer to remain at the scene of the crime. ^ 10t be 


outcome of previous events which occurred elsewhere, and 
that those previous events supplied the motive for the murder, 
then it obviously would be best to go to the place where 
those events occurred and there obtain evidence about 
them. This is only one very simple case out of many 
possible cases where evidence which will bring home the 
crime to the offender can best be obtained at a consider¬ 
able distance from where the crime was committed, and 
probably can be brought to light only by the investigat¬ 
ing officer going to that distant place and there searching 
for it. 

In dealing with evidence which purports to have come The prove 
to light in a Police investigation the Courts are sometimes 


puzzled to know how the Police got hold of the evidence ^dbe^ 
of a particular witness^ and how it was ascertained that 


he had knowledge of relev an t facts and could give evi¬ 
dence. When this remains obscure it is not unnatural for 
the Courts to refuse credit to that evidence. The man 
himself probably has not the faintest idea how the Police 
came to hear of him. In all cases, therefore, where it is 
not plain upon the face of things how the name of a 
witness first came up, it should be made plain, before his 
statement is alluded to or recorded, how the Police came 
to know that it was probable that he could give relevant 
evidence in the case. A very suspect class of witnesses 
are those the evidence of each of whom runs much upon 
the following lines ; that he was quite alone when he saw 
offence committed or something which led up to it, that 
there was no one else there except the offender and the 
victim (who either is dead or has never mentioned this 


There may be cases where it would be best for him not to thescene*of 
do so. Supposing, for instance, that a murder were the the crime. 
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** 3 w 4 ness) at the time, that he told no one. not even 
persons living in the same house with him, what he had 
seen, and that before the Police sent for him he had 
never opened his lips upon the subject. Such a witness in 
the great majority of cases is false and tutored, and generally 
is produced to the Police by Some prejudiced person and has 
been tutored by that person. The Police would do well to 
be a little more wary of such witnesses than they actually 
are. At the same time one has to make allowances for the 
Police in India. It is a country where every man’s hand is 
not against the criminal. The idea of crime as a wrong done 
to the community, of there being a, common interest to stamp 
out crime,' hardly exists. Probably all cultivators would 
agree that crop-thieves are vermin, and that the sooner they 
are exterminated the better for the community. Put, 
beyond a mere beginning like that, the idea of common 
action against crime does not exist among the generality of 
people in India. A murder is.a thing which the relations of 
the murdered man should see to, it is no affair of anyone else, 
such is the prevailing sentiment. And, quite apart from the 
unpleasantness which the friends of the murderer may cause 
to him afterwards, it is a nuisance for a person to have to 
attend Police investigations, and afterwards to go to Court 
and be cross-examined, possibly having quite an unhappy 
quarter of an hour at the hands of a pleader whose only 
instructions with a view to cross-examination have been a 
series of libels on the women of the witness’s family. There 
is, then,- nothing to surprise us in the fact that a large number 
of people and more especially of respectable and usually 
well-conducted people, will do much rather than give evi¬ 
dence in a case which in their view is no concern of their 
own. So it is not unnatural for the Police to jump at 
any piece of evidence which presents itself without being 
squeamish as to its provenance. But this weakness, though 
one sympathizes with it, is one which it would be well to 
eradicate. 
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^T.^xiJnder section 94 of the Code an Officer in charge of a Production 
Police Station, if he considers that the production of a docu- merits and 

nt or thing is necessary or desirable for the purposes of an 
investigation which he is making, may issue a written order 
to the person in whose possession or power such document or 
thing is believed to be requiring him to attend and produce 
it at a time or place stated in the order. These terms are 
wide enough to include, for instance, property which has 
been the subject of an offence, things which have been 
the means of an offence or with which an offence has been 
caused, and things which have been used in the course of 
committing an offence. Under section 165 of the Code if an 
investigating officer is further of opinion that the thing cannot 
otherwise be obtained without undue delay, he may, after 
recording in writing the grounds of his belief, jand specifying 
so far as is possible the thing to be searched for, search, or 
cause a search to be made, for the document or thing in 
question. If practicable, he must make the search himself. 

As will be seen in the next Chapter of this book, these powers 
of requisition and search cannot be used for the production 
of, or search for, certain documents in the custody of Public 
Officers, or of or for letters or other things in the custody S. 94 (2). 
of the Postal or Telegraph Departments. The special 
conditions which then apply will be mentioned in that 
Chapter. 

W hen it is advisable to make a search, whether for a Searches 
document or thing, or for an absconded offender, it should ^j* e ld be 
be made without delay. Secrets are badly kept in India, witnesses t 
and a delay may cause the intention to make the search to searches, 
leak out, and then the person or thing wanted will probably 
•be gone when the search is made. The Code requirevS 
that searches should be made in the presence of witnesses 
who are “ respectable inhabitants of the locality/’ These are 
the words used in section 103 of the Code, and they are none 
too happily chosen. “ Locality ” is not defined. It would 
be fair to argue that a hamlet of half a dozen houses is of 
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*«IS$Belf a “ locality,” and that when a search is made in such 
a hamlet the witnesses to it must be persons residing in the 
hamlet. And in India there are hamlets containing much 
more than half a dozen housess where every inhabitant is a 
member of a criminal tribe, and there are other hamlets 
where all the inhabitants are related to each other more or 
less closely, and there are whole villages where the influence 
of one man, or of a small clique, is so great that no resident, 
would dare to offend that, person or clique. In all such cases 
inhabitants of the hamlet or village would, if brought in as 
witnesses to a search, be mere tools in the hands of the 
offender or of his friends or supporters. In the first case the 
law could not be complied with, because there would be no 
inhabitant of the “ locality ” who could be described as 
“ respectable.” It would seem then that in any of. the above 
cases the best course to follow would be to obtain as witnesses 
the respectable and unprejudiced persons who happen to 
live nearest to the place to be searched, even if they are 
inhabitants of a perfectly different village. This possibly 
might be technically illegal, and afford ground for a suit for 
damages for trespass, hut it is submitted that there is nothing 
in either the Evidence Act or the Code which would make 
inadmissible evidence of what happened, and concerning 
what was found, at a search so conducted. It would be 
reasonable to argue that the evidence was not worthy of 
credence as the Police did not comply with the provisions of 
the Law, thus making it a fair inference that they were doing 
something underhand ; but it is Submitted that if the Court 
believed the evidence it ought to act upon it in spite of the 
irregularity that the witnesses did not belong to the locality. 
If the Police explained why it was thought inadvisable to 
send for inhabitants of the village or hamlet as witnesses it 
would not be at all a necessary inference that there had been 
underhand proceedings. Attention may fairly be invited to 
the fact that section 174 of the Code requires that “ respect 
able inhabitants of the neighbourhood ” be called in to 
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inquiries into suspicious or unnatural deaths. The 
use of the word <e locality ” in section 103 therefore seems to 
be deliberate, and to imply something more restricted than 
“ neighbourhood.” 

The actual search should be made by a Police-Officer, How a search 
, . . i . • ,, is made, 

the witnesses accompanying him into the premises and never ^ 

losing sight of him. He and they should have their persons 103 

searched before they enter the premises, so that it may be 

clear that they have not got things concealed about them. 

The persons sent for to witness a search must not, be sent 

up by the Police on their own authority to give evidence. 

The Court has a discretion bo summon them if it thinks fit 

to do so. But it is plain that the law intends that the Police 

are not to have power to require the witnesses to a search 

to attend Court to give evidence. The search and the 

results of it should be proved by the testimony of the Police- 

Officer who makes it, and he should be sent with the first 

batch of witnesses bo Court. These rules are much neglected 

by the Police, or were so neglected until recently. The 

common practice was to send up the witnesses of the search 

to Court without getting the Court’s orders to do so, and 

not to send up the Police-Officer who made the search to 

give evidence. The object of forbidding the Police to require 

the witnesses to searches to attend and give evidence in 

Court is that attendance at searches may not be made too 

much of a burden. If it is only in exceptional cases that 

persons who witness a search are required to incur the trouble 

and vexation of going to Court, then it will be possible to 

get men of decent position to undertake this public duty. 

But if it is an invariable rule that he who witnesses a 

search goes to Court' as a witness, then respectable people 

will shirk this duty, and the Police will be compelled to 

have recourse to persons of small status as wtinesses of 

searches. This will cast suspicion on the results of the 

searches, and the whole work and repute of the Police will 

suffer. 
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The officer making a search, in order to obtain the 
attendance of respectable inhabitants of the locality as 
witnesses to it, may issue a notice in writing to any of them 
to attend, A person duly receiving such a notice shall be 
bound to attend in the absence of reasonable excuse. If he 
has an excuse it is for him to prove that this is the case. 
If he refuses or neglects to attend, in the absence of such 
an excuse, he shall be deemed to have committed an offence 
under section 187 of the Indian Penal Code, which deals with 
the offence of omitting to assist a public servant demanding 
assistance, when bound by law to render such assistance. 

A list of all things seized during a search, showing the 
place in which each was found, is to be made at every search. 
The list, is to be signed by the officer making the search, and 
by the witnesses to the search. The witnesses must be t wo 
or more in number. The occupant of the place searched, or 
some person in his behalf, is to be allowed to be present at- 
the search, and to see what goes on, and if he asks for a 
copy of the list of things seized he is to get one, and the copy 
is to be signed'by the witnesses to the search. 

Sometimes it appears that a search ought to be made at 
place outside the limits of the Police circle in which an 
investigation is being made. Section 166 of the Code deals 
with such cases. It lays down that in the absence of good 
reason to the contrary the proper course is to send a requisi¬ 
tion to the officer in. charge of the Station in whose limits the 
place to be searched is situated, for the search t,o be made. 
Such a requisition should of course specify what is expected 
to he found and may be sent by the officer actually in 
charge of the Station to which the investigation belongs, 
or by a subordinate of his conducting the investigation 
and not being below the rank of Sub-Inspector. The Officer 
to whom the requisition is addressed must proceed to 
make the search with all the formalities just discussed, 
which are necessary to comply with sections 165 and 103 
of the Code. But if this procedure would cause undue 
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166 of the Code permits the officer in charge 
of the Station to which the investigation belongs, or his 
investigating subordinate, to proceed to the place outside 
the limits of that circle and make the search himself , again 
with all the required formalities. He must also send notice 
of the search to the officer in charge of the Police Station 
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in the circle of which the search is made, together with a 
copy of the list of things seized at the search 

When it is decided to make a search rather than to information 
proceed under section 94 of the Code a copy of the reasons trates about 
recorded for believing that the thing to be searched for cannot searches, 
otherwise be obtained without delay, and (where the investi- s. 165 ( 5 ) 
gating officer does not make the search himself) of the reasons 
for deputing a subordinate to make it, are to be sent, in 
every case, to a Magistrate having jurisdiction. The owner 
or occupier of the place searched is entitled to get a copy of 
such records, but the Magistrate has discretion to require 
him to pay an appropriate fee for such copy. When a 
search is made in another Police circle under section 166, 
whether upon requisition or otherwise, these records must be 
sent to the Magistrate having jurisdiction where the search 
was made, and if he is a different Magistrate from the Magis¬ 
trate having jurisdiction over the case under investigation, 

.it is submitted that they should be sent; to this latter 
Magistrate as well. 

A power not dissimilar to that of search during an seizure of 
investigation, which it is appropriate to recall here, is that 
conferred by section 550 of the Code upon all Police-Officers, 
empowering them to seize any property which may be 
alleged or suspected to be stolen, or which may be found 
und£r circumstances which create suspicion that an offence 
has been committed. This is merely a logical extension of 
he provisions of section 54 (fourthly) to the case of property 
not found in the possession of some particular person, for 
instance cattle found straying, or property found in what 
appears to be a place of concealment. 
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When an accused person has been arrested a remand 
can be obtained by the Police to enable them to continue 
the investigation if it has not been completed when the 
arrest is made. The tendency m India is often to postpone 
arrest to the last possible moment. This seems erroneous, 
because it gives to the Accused some opportunity, winch he 
would not otherwise have, of tampering with the evidence 
against him: And under section 54 (first) of the Code a 
person may be arrested as soon as there is reasonable suspicion 
against him that he has committed a, cognizable offence. 
“ Reasonable suspicion” is something much less than evidence 
sufficient to justify the Police in putting a person on his 
trial before a Magistrate. Any Magistrate may grant, a 
remand, even though he has not jurisdiction to try or inquire 
into the case. Of course a person should be remanded to 
custody only in a non-bailable case or in a bailable case in 
which he fails to give proper security for his appeaiance. 
Remands should as a rule be to custody in the Jail Lock-up. 
The effect of such a remand is to make it highly improbable 
that the person accused will be able to abscond, and to secure 
that he personally will not be able to hamper the Police in 


the investigationof the case. If he is a bully, or a person 
of local influence, his removal from his home and from the 
scene of the crime will to some extent diminish the induce¬ 
ments which exist for those who can give evidence to refrain 
from coming forward to do so. On the other hand, if he is 
innocent a remand to the Jail Lock-up is not likely to injure 
him. Of course it may give his enemies a chance to make 
up a f alse charge against him. and to induce persons to give 
false evidence against him. But it is most unlikely that such 
false evidence will pass the ordeals which evidence has to go 
through in India without its falsity being made manifest. 
It is comparatively easy in India to tamper with witnesses 
to such an extent that their credibility will appear so doubtful 
that the Courts will be unable to find judicially that the 
facts took place as they really did take place, that is to say, 
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arts may be prevented from believing that the truth 
But it is by no means so easy to construct a false 
charge, and to obtain false evidence in support of it, which 
will be believed all through the stages through which a case 
may have to pass. It is not easy to induce the Indian Courts 
to believe, in the last resort, that a man committed an offence 
which he did not commit, however easy it may be to prevent 
them from believing that another man committed an offence 
which he did commit.’ So it is more dangerous not to arrest 
when it is justifiable to do so, than to take the risk of some 
doubt which exists and arrest in spite of it. The custom of 
not arresting until the last moment, which is not as commom 
as it once was, probably had its origin in the system of 
judging the work of investigating officers largely by the 
percentage of convictions among persons arrested, a system 
which necessarily made a Police-Officer unwilling to arrest 
unless he thought that there was a really good prospect of 
obtaining a conviction. But no Police-Officer should be 
blamed for .an arrest made on reasonable grounds, even 
though the person arrested is able to prove his innocence 
most convincingly. What is blameworthy is fabricating 
evidence in order to turn reasonable suspicion into some¬ 
thing stronger. It should be no slur on an investigating 
officer that, having arrested on reasonable suspicion, he finds 
himself obliged after further investigation to state that no 
convincing evidence to justify placing the arrested person on 
his trial has been forthcoming. Such happenings are common 
in England. In India they are quite unnecessarily regarded 
by the Police as something approaching a calamity. And 
possibly the idea of arresting a man, putting him in custody, 
and then discharging him without taking any proceedings in 
Court, would seem strange to a good many Magistrates in 
India. But if they were accustomed to such procedure it is 
possible that in the long run Police investigations would go 
much more successfully. Of course there is the danger that 
the Police might use the opportunity of a person’s being in 
s, cc 4 
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custody to fabricate evidence against him in order t 



professional credit for themselves, as would be the case if 
the evidence which was sent up passed muster. But, if the 
morale of the Police improves as much in the next thirty 
years as it has improved in the last, thirty, this objection 
will cease to be serious. 

The Code also makes provision for the granting of a 


remand, not to the Jail Lock-up, but to the custody of the 
Police who are investigating the case. Such action should 
be the exception and not the rule. The following list oi 
circumstances under which a remand to Police custody is 
justifiable is nearly exhaustive: (1) where the Accused can 
and will point out what has been done with the dead body 
of a person who has been killed ; (2) where he can and will 
point out what has been done with a person who has been 
kidnapped, abducted, wrongfully confined, or made away 
with; (3) where he can and will make restitution of stolen 
property ; (4) where the crime was committed at some place 
which the Police have not yet had opportunity to visit, by 
reason of not knowing where it actually was committed, 
and the Accused can and will explain, on the spot, how 
things happened, and this cannot be made sufficiently clear 
without his being taken to the place to do so ; and (5) where 
the Accused can and will point out the hiding places of his 
accomplices. In all such cases there is good reason for gran 
ting a remand to the custody of the investigating Police, but 
it is a safe rule not to do so without first inviting the Accused 
to make a statement. It must be remembered that a remand 
can be granted only by a Magistrate, before whom the 
Accused must be produced at the time oi asking for the 
remand. Therefore before remanding to Police custody the 
Magistrate should himself explain to the Accused that such a 
remand is proposed explaining also the purpose for which it 
is to he done, and should ask the Accused if he desires to 
make any statement before the order of remand is made. 
If the Accused makes a statement it should be recorded 
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atfcr section 164 of the Code. This secures a guarantee, to 
Home extent, that the Accused is really ready to do what the 
Police profess that he is ready to do. If no such precaution 
is taken it is always open to the Accused, or to his 
defender, to argue at a later stage that the Accused 
never was willing to give the information, or to act in 
the way in which the Police represented that he was 
willing to act, and that during the time that he was in 
Police custody under the order of remand he was bullied 
into doing things against his will. When the Accused 
makes a statement he should be questioned upon any 
obscure pointwS there may be in it, and he should be asked 
if he really is willing to point out where the corpse is, or to 
give up the stolen property, or to do whatever it is that 
the Police have assigned as a reason for asking for the 
r emand. He should also be asked whether he has suffered, 
or anticipates that he will suffer, any ill-treatment from 
the i dlice. All this should he done in the absence of 
all Police-Officers concerned in the investigation of the 
case. If it is possible to have no Police at all present, 
tor instance to place the Accused for the time being in 
the custody of the Magistrate’s civil orderlies, all the 
better. If the Accused says that be has nothing to say, 
or that he knows nothing, or that he is innocent, or 
that he has no intention of doing what it is said that 
he is willing to do, or that he has been ill-treated, or that 
he expects to be ill-treated, it is best not to grant a 
remand to Police custody; in fact in some of those 
cases it is imperative not to do so. The most difficult case 
is where the Accused refuses to say anything. And then, 
probably, it is wisest to take the path of safety, and to direct 
the Police to get on as best they can without the Accused. 
Where the Police have asked for a remand to Police custody, 
and that is refused, it is nearly always right to order a 
remand to the Jail Lock-up for the time stated by the Police. 
Then, in cases where the Magistrate feels a little doubt in his 
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, it may be wise, before granting a remand to Police 
custody, to remand the Accused to the Jail Lock-up for one 
day, and to have him up and invite him to make a state¬ 
ment after being that day out of the hands of the Police. 
Should he then state that he is ready to act as the Police 
represent him as being ready to act, there could be no 
further doubt about the propriety of sending him back to 
Police custody, and there does not seem to be any provision 
of the Code which forbids the sending to Police custody of 
a person who has already been remanded to other custody. 
A very important point about remands to Police custody is 
that the granting or refusing of them is entirely in the discre¬ 
tion of the Magistrate to whom the application is made, and 
he need not be the Magistrate who will try or inquire into 
the case. It is not obligatory to grant such a remand be¬ 
cause the Police ask for it. In fact, the Magistrate has the 
duty of scrutinizing the reasons assigned by the Police, and 
of satisfying himself that they are valid, before he grants 
the remand. And the Code very wisely requires him to 
S. 167 (3). record his reasons for granting a remand to Police custody. 

It should be remembered that these must be the Magistrate’s 
reasons. It is not stating any reason to record that the 
remand is granted “because the Police ask for it,” or “ be¬ 
cause the Police papers make out cause for it.” That is 
evading the provisions of the Law, for it is recording some 
other reasons and not those arrived at by the Magistrate 
himself. This power to remand to Police custody is of such 
importance that the discretion possessed in respect of it 
requires to be exercised with very great care. Magistrates 
of the third class cannot exercise it, and Magistrates of the 
Second class can exercise it only if specially empowered. 
The position of a Magistrate of the second class, who is 
a Sub-divisional Magistrate, but has not been specially 
empowered to remand to Police custody, in respect of such 
remands seems doubtful. Any Magistrate may grant a 
remand to the Lock-up, This is necessary as there may 
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senior Magistrate within reach. A Magistrate not 
empowered to remand to Police custody can grant a remand 
long enough to enable an accused person in respect of whom 
such a remand is desired to be taken before a Magistrate 
of the first class. Magistrates granting remands to Police 
custody are required to report every such remand, and 
the reasons for it, to the District Magistrate or Sub- 
divisional Magistrate unless themselves holding one of those 
offices. 

Section 163 of the Code forbids the Police and others in No improper 
•authority to hold out any inducement, threat, or promise of be^sedtQ 0 
the kind mentioned in section 24 of the Evidence Act to any accuse(i 
accused person, or to cause any such inducement, threat, or 
promise to be held out to him. That section of the Evidence 
Act renders inadmissible confessions made under an induce¬ 
ment, threat, or promise leading the person concerned to 
believe that by making a confession he is likely to gain any 
advantage of a temporal nature. A pardon is such an 
advantage. It is highly improbable that this provision of 
the Law, or those corresponding to it in the laws of other 
countries, are strictly followed by the Police. A confession 
is a great aid to the Police in getting at the facts of an obscure 
case, and where there is any evidence against a person there 
is a great temptation to the Police to represent to him that 
a confession will help him to get a conditional pardon, and 
to become a Crown witness. One must remember the 
provisions of section 337 of the Code in this connection. 

That section allows certain Magistrates to tender a pardon 
to an accused person in any of certain serious or difficult 
cases, on the condition that that person will make a full 
-and true statement of all that he knows about the case. 

When this condition is accepted the person may be put into 
the witness-box and his evidence taken against any other 
persons who are accused. In practice it is usually the Police 
who recommend to Magistrates the tender of pardon in such 
cases. The cases in question are those of the more serious 
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{fences, in which the Police are naturally most anxious 
to get convictions. The author’s experience goes to show 
that in cases where the evidence for the prosecution is weak, 
but will be greatly strengthened by the evidence of an 
informer, it is very seldom that the recommendation of the 
Police that a pardon should be tendered is rejected. So in 
such cases the Police almost have the power of tendering 
pardons in their own hands, for practical purposes. While 
this is the case one cannot expect that section 163 of the 
Code will be obeyed in serious and difficult cases. The Police 
will be known to have, for ail practical purposes, the power 
of tendering pardons in their own hands, or they have the 
power of recommendation, and their recommendations are 
acted upon. Criminals, knowing this, will catch at the 
inducement, provided that the Police do promise t o recom¬ 
mend them for a pardon. So far as can be seen the only 
cure for this, as the Law stands, is great caution in granting 
pardons. The recommendation of the Police should not be 
thought conclusive reason for granting one. A considerable 
number of cases in which the recommendations of the Police 
on such subjects were not followed by the Magistrates might 
perhaps spread the knowledge that such promises made by 
the Police are valueless. But the inducement to the Police 
to get confessions will be as strong as ever, and it is impossible 
to bring home to them breaches of this part of the Law. As 
the standard of conduct in the Police improves no doubt 
there will be less of this objectionable practice, but it is 
probable that it will never be completely eliminated. No., 
doubt it exists in every country of the World where there 
is a Police Force. It should be discouraged as much as 
possible, for nothing saps the detective ability of a Police 
Force so much as the practice of relying on w T hat can be got 
out of the Accused, instead of on what can be discovered by 
independent investigation. Perhaps on a revision of: the 
Code the power to tender pardon might well be vested in 
the Superintendent of Police. 



INCIDENTS O? POLICE INVESTIGATIONS. 


55 


Connected with what has just been discussed is the Cases 
practice of using a minor offender, a person who had not a'confeder -‘ Y 
the courage to be in the forefront of the offence, but was *^ence, 
decidedly helping those who did commit it, as a witness. 

The cases are not infrequent where, at a trial before the 
Court of Session, the Public Prosecutor frankly says that he 
cannot ask the Court to rely implicitly upon a particular 
witness because in his, the Public Prosecutor’s, opinion that 
witness was really an accomplice. There is, for instance, the 
man who joins in a riot, but gets lukewarm when more 
violence is used than he expected. There is the novice at 
House-breaking who is taken along by a gang of experts, 
partly in order to teach him the business, but just as much 
in order that he may save them the labour of carrying home 
the booty. And there are other fairly common cases like 
these. With such persons it is not a matter of promising 
them that the Court will be induced to pardon them.. 

The Police take the affair into their own hands. They 
themselves tender the pardon and send the minor offender 
up as a witness, pretending that they do not know that 
he really was one of the guilty persons. Of course he 
alleges, when put into the box, either that he happened 
to be at the scene of the offence quite accidentally, or 
that when he accompanied the gang of thieves he had 
no idea what they were going to do, so was dreadfully 
shocked and amazed when he found out the real 
character of his associates. Probably improved training 
of the Police will considerably reduce the number of cases 
in which they turn such minor offenders into witnesses. 

But when such a thing is done it leaves the Court in 
rather a dilemma. Either the offender sent up as a 
witness has to be made an accused person, when it will 
probably be found that;, owing to their assurance that • 
his evidence will secure a conviction, the Police have 
made a very incomplete investigation, and have got by 
no means a strong case against the more serious offenders 



ilue of 
sions. 



THE TRIAL OF CRIMINAL CASES IN INDIA. 


in the rest of the evidence, thus making it necessary 
to discharge or acquit the more guilty members of the 
gang; or this man whom the Police have turned into a 
witness has to be let off scot-free, and his evidence has 
to be accepted, though he is indubitably guilty, for there 
are few more convincing proofs of guilt in India than 
a half-confess ion. All that can be laid down as an invari¬ 
able rule for such cases is that the Courts should in 
each of them very emphatically condemn the action of the 
Police. 

Some remarks on the value of confessions may not be 
out of place here. The value of a confession or of the 
evidence of an informer is almost nil, unless there is inde¬ 
pendent evidence to corroborate it on main points. Such 
independent evidence may be either direct or circumstan¬ 
tial, but if circumstantial its strength will of course much 
depend on the consistency and strength of the chain of 
circumstances. Evidence obtained before a confession is 
made is, as a rule, better corroboration of the confession 
than evidence obtained after it was made. But if evidence 
of this latter description is not under suspicion of having 
been obtained by tutoring or bullying, and could scarcely 
have been heard of by the Police but for the confession, 
its late appearance does not seriously diminish its corro¬ 
borative force. Still more, when before any confession is 
made several main facts of the case have been made 
clear, and among them is some evidence pointing to the 
fact that a person who subsequently makes a confession 
is the offender or one of the offenders, then, even though 
those facts are far from amounting to proof of any 
person’s guilt, such confession, if it confirms the evidence 
already obtained by investigation and fills up the gaps in 
it, will be of very great weight indeed. An understanding 
of this principle that proof is very much stronger when 
the order in which it is obtained is, first reliable evidence 
raising actual suspicion, and then confession, would 
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fche motive for persuading persons to confess in order 
to render tlie investigation easier. 

A class of confessions, which are of great weight, in fact Some con- 
almost conclusive proof against those making them, is that confessions, 
where, before any report has been made to the Police by 
anyone else, a person gives himself up, and confesses to 
having committed a crime. A confession voluntarily made at 
a very early stage of an investigation is almost as convincing. 

In such cases of giving himself up the offender nearly 
always believes that he had at least grave moral reason for 
breaking the law and taking vengeance or exacting punish¬ 
ment. As when a husband kills a.wife taken in adultery, or 
one oppressed or swindled for years finally turns on the 
wrong-doer. Such cases are usually supported by evidence 
which would clearly make out the offence, even if there were 
no confession. 

Power is given by the Code to all Magistrates of the first How con- 
class, and. to those of the second class whom the Local SSJSf 


Government empowers in this behalf, to record confessions 
made by accused persons during an investigation, or after 
its conclusion and before a trial or inquiry commences. 
Here, again, the position of a Magistrate of the second class, 
who is a Sub-divisional Magistrate, but is not specially 
empowered, seems doubtful. If a Magistrate happens 
also to be a Police-Officer he loses this power. Before 
recording a confession every Magistrate is bound to warn 
the accused person of two things, first that he is not 
bound to nuke a confession (or indeed any statement 
at all), and sec ndly that if he makes a confession it may 
be used as evidence against him. When a confession has 
been recorded in the manner prescribed by the Code it is 
relevant and admissible in evidence, and can be used both 
against the person who made it and against others tried 
jointly with him. The Code prescribes that the Magistrate 
recording a confession shall attest it in a form of words set 
out in section 164 of the Code. That form is a certificate 
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r$t that the person making^ the confession received the 
double warning already mentioned, secondly that the Magis¬ 
trate believes that the confession was voluntarily made, 
thirdly that it was taken, in the Magistrate’s presence and 
hearing, fourthly that it was read over to the person making 
it and admitted by him to be correct, and fifthly that it 
contains a full and true account of the statement made by 
him. In order to be able to sign such a certificate the Magis¬ 
trate must, at the outset and before the Accused is invited 
to tell his story, both give him the necessary warnings, and 
examine him as to whether he has been bullied or influenced 
or induced by any threat or promise to make a statement. 
He also should be asked whether he has been tortured or 
injured. All this should be done after getting the Police who 
are investigating the case, out of the way. In fact, all that 
has been said about questioning an accused person before 
remanding him to Police custody applies with equal force to 
proceedings before recording a confession. And the greatest 
care should be taken to make the record full and true. 
Questions asked of the Accused as well as his statements and 
his answers should be recorded in full. And the Accused 
should be asked only one question at a time. Such an 
examination as this ; Did you kill Ham Singh with a lathi , 
and did you strike him again after he had fallen down, and 
did you throw his body into the canal, and did you throw 
the lathi with which, you killed him into a pit, and did you 
abscond ? ” is quite wrong and unfair. A man m the serious 
position of an accused person making a statement to the 
Court which can be used against him should not be confused 
by being asked several things at a time, nor should he be 
prejudiced by the whole of what he may possibly say being 
assumed against him in an amalgamated leading question. 
The questions put to him should be as plain and simple 
as possible. When the full record of the confession is made 
by an official of the Court, and the Magistrate himself makes 
only a memorandum of the material portions of it, it is not 
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imbent on the Magistrate to record the questions which 
he asks, but it is recommended, as being a sound rule, that 
questions as well as answers should appear in the memo¬ 
randum. A record of the questions occasionally avoids 
ambiguity, besides which it is as well to have the Magistrate’s 
own version of the questions on record, and not merely a 
possibly perverted modification of them made by his Header. 

It must be remembered that subordinate officials, in their 
desire to assist their superiors, occasionally do just the wrong 
thing. Of course, everything said by the Accused showing 
that the Police had not used any bullying or improper 
inducements to him should be put on record with just the 
same care and detail as his account of the commission of the 
offence. Everything must be done with the greatest possible 
care and circumspection. 

It has already been noted that a person accused of a Despatch of 
cognizable offence should be arrested whenever there is pers0 ns to 
credible evidence against him, or a reasonable suspicion that Ma s istrate * 
he was concerned in the commission of the offence. The 
combined effect of sections 61 and 167 of the Code is that 
when an arrest is made, but the investigation cannot be 
completed within twenty-four hours of the making of the 
arrest, and there are reasons for believing that the accusation 
is well founded, and it is not a case where Bail should be 
allowed, the Accused must be forwarded to the nearest 
Magistrate with copies of the diary which the Police are 
required to keep of their proceedings. The Magistrate to 
whom the Accused is so forwarded must either remand the 
Accused to Police custody, an exceptional course which has 
already been discussed, or remand him to the Jail-Lock-up, 
the usual course, or inform the Police that they must either 
send up a charge against him or report that there is no case 
against him, giving them only the minimum of time requisite 
to carry out such order. If the Magistrate has not jurisdic¬ 
tion to try the case himself, or to take cognizance of it, or to 
inquire into it, it would be inadvisable to pass an order of 
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tlie last-mentioned sort. Should he believe that such an 
order is required he should order a remand sufficient to 
enable the Accused to be taken to a Magistrate having 
jurisdiction, and should order the Police to take the Accused 
before such Magistrate. Remands under section 167 of the 
Code must not exceed fifteen days in all in respect of any 
one person. The result of this provision is that when the 
fifteen days have run out, if the Police have not by then 
completed the investigation, the Magistrate must either 
discharge the Accused, or admit him to bail, or take cogniz¬ 
ance of the case and commence the trial or inquiry, in spite 
of the investigation not being completed. It possibly is not 
sufficiently understood that the terms of section 190 (1) (b) 
of the Code are not limited to a formal charge drawn up 
at the close of an investigation. The Police papers, which 
must already be in the hands of the ‘Magistrate long 
before the end of the fifteen days, ought, if there is 
ground for continuing the investigation, to show that 
there is some evidence justifying the commencement of 
formal proceedings in Court against the Accused. In that 
S. 190 (i)(b). case the Magistrate has before him a “Police report ” 
which goes to show r that the Accused committed the 
offence, and, if otherwise empowered, is in a position 
to take cognizance thereof. He should do so, and should 
record without any delay any evidence which has already 
been obtained. From the moment that cognizance is 
taken the provisions of section 167 of the Code cease to 
apply. Those of section 344 apply instead, and that 
section empowers a Magistrate to postpone even the com¬ 
mencement of an inquiry or trial if reason for doing so 
exists. Such reason must be recorded in writing. The 
fact that it had been impossible to complete the investigation 
while there was evidence already available against the 
accused, which evidence the Police had not sent up because 
they were still investigating, would be quite sufficient reason 
for postponing the commencement of an inquiry or trial for a 



INCIDENTS OF POLICE INVESTIGATIONS. 


61 


traicient to procure the attendance of witnesses whom 
the Police papers showed to be able to give relevant evidence. 
And the taking of cognizance by a Magistrate would not 
necessitate the cessation of the Police investigation. The 
investigation and the proceedings before the Magistrate are 
not two watertight compartments one of which must be 
left when the other is entered. The Code has no such 



provision. 

The Code also gives to those Magistrates who may Record by 


record confessions power to record statements made by ^^tatement^ 


witnesses during a Police investigation. This provision is f^vesUgation 


probably intended partly to enable a Magistrate who feels 
uncertain whether the Police are investigating the case on 
proper lines, and thinks that possibly they have massed some 
important point, to examine the witnesses himself in order 
to discover whether they really do not know more than they 
have said to the Police. It further has another use in a 
land where persons are often induced to tell falsehoods by 
means of threats or bribes. There are cases where accused 
persons, or their friends possessed of money or influence, 
induce witnesses who have given evidence to the Police to 
go back on that evidence wdien the case comes up for trial. 
Where an investigation is lengthy, for instance, where the 
accused manages to keep out of the way and to avoid arrest 
for some time, the delay affords opportunity for the exercise 
of improper influence of this kind. Statements recorded in 
investigations by the Police are not available to convict 
persons who make them of giving false evidence, but state¬ 
ments recorded on oath by a Magistrate under section 164 
of the Code are so available. Therefore when a witness on 
examination by a Magistrate acting under that section has 
stuck to his original statement to the Police, and the record 
has been made, he can be punished if he afterwards goes back 
upon it at the trial, for then in any case he must have given 
false evidence on one occasion or the other. So the record 
under section 164 is a great inducement to the witness to 
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stick to what he has said. On the other hand, if the Police 
have induced a person to make a false statement at an 
investigation they have a considerable inducement, to bind 
him down to it by getting it recorded by a Magistrate at the 
first possible opportunity, and this might be under section 
164 while the investigation is still unfinished. It is fairly 
safe to say that, unless the accused has absconded, or it 
can be shown that there are influences at work to destroy 
the evidence against him before formal proceedings can 
commence, the fact that the Police ask that the statements 
of the witnesses be recorded under section 164 of the Code 
is a sign that the witnesses are shaky from one cause or 
another. 

The Police are required to keep diaries of their proceed- 
r | sti ® j tlon * iags in every case under investigation. The Law requires 
that the investigating officer shall record in his diary the 
time at which information of the case reached him, the times 
at which he began and closed his investigation, the place or 
places visited by him, and a statement of the circumstances 
discovered by him through the investigation. When such 
diaries come before a Court or superior Police officer it may 
seem to the Court or officer in question that some clue has 
been overlooked, or that some point has been slurred over, or 
that the possibilities of getting evidence upon some point 
have not been exhausted. Then, even if the investigation 
has been closed, and still more if it is still unfinished, 
appropriate directions can be sent to the investigating 
officer to take the steps necessary to supply the defect. 
If the diaries come to the Courts before cognizance is taken 
there unfortunately is seldom time to consider them in 
detail. They will probably be put up at the end of a 
tiring day’s work, and the Magistrate will naturally content 
himself with asking whether any new point has come up in 
any case, and unless he is told that there is some point of 
interest, he will probably take the diaries as read. The Code 
does not require that the diaries be sent to the Courts, it 
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^m^mygives the Courts power to call for them. There can 
be little doubt that investigating work would be greatly 
improved if every diary were carefully scrutinized by an 
Inspector or Deputy Superintendent or Assistant Superin- 
tendent of Police, who kept in mind that the diaries came/ / 
up to him in order to give him opportunity to have steps’' 
taken to cause errors or omissions in the investigation % 

to be put right or supplied. The diaries would go on to the — 
Magistrate concerned with a note of any instructions issued, 
by the supervising Police-Officer. Beyond hearing these ; ? 
notes Magistrates would not find it necessary to deal with the 
diaries of the great majority of cases until the cases them¬ 
selves came up for trial 

The Court must not use the diaries or the’statements ^ow the 
recorded in them as evidence in the case. But they are 
useful to show in what order the facts came to light, and diaries, 
how the evidence of various witnesses was obtained. Some S. 172. 
remarks have already been made on the advantage of making 
these points quite clear. This need not involve prolixity. 

Often, in order to show that the evidence comes from an 
untainted source, it becomes proper to place the investigating 
officer in the box, so that he can give testimony as to how 
he discovered the evidence. In that case he can, if he needs 
to, ref resh his memory f rom the diaries, and then the Accused 
and his advisers are entitled to see the diaries to the extent 
permitted by section 161 of the Evidence Act. Or, it may 
be that the investigating officer in giving evidence makes out 
that his proceedings w v ere other than what the diary makes 
out, and in that case the Court may use the diary to contradict 
him. On this being done the Evidence Act requires that the 
witness have his attention called to the writing before it can 
be put into evidence. 

The' Code does not require the investigating officer to Records used 
embody in extenso in the diary all the evidence or other 
information obtained during the investigation. All that^J^jv 
section 172 of the Code requires is a “ statement of the 
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circumstances ascertained. v> At the same time section lt>2 
confers upon investigating officers, by implication, the power 
to reduce to writing, at their discretion, any statements made 
to them by persons examined by them. Such record need 
be Only in the nature of a succinct memorandum, and is not 
required to be in the form of question and answer. It is 
not available as evidence. And, except where some discovery 
follows from it, a statement to the Police by an accused 
person is made entirely inadmissible by the Evidence 
Act. 

If the accused during a subsequent inquiry or trial asks 
for a copy of any statement of a witness so reduced into 
writing the Court ordinarily must allow him to have that 
copy. However, if the Court is of opinion that any part of 
such statement is not relevant to the case, or if it thinks 
that the disclosure of any part of such statement to 
the accused is not essential in the interests of justice, 
and that such disclosure is inexpedient in the public 
interests, it shall exclude that part from the copy given 
to the Accused. The Court is to record, in such a case, 
that it is of such an opinion, but it is not to record the 
grounds of its opinion. To record the grounds would 
almost necessarily be to disclose what in the public 
interest ought not to be disclosed, so it must not be done. 
When a copy of a statement reduced into writing at 
the investigation has been given to the accused, and the 
witness’s evidence at the inquiry or trial differs from what 
he appears to have said at the investigation, the copy can 
be used in cross-examination to contradict him and discredit 
him, under the provisions of section 145 of the Evidence 
Act. It may then also be used, if this is practicable, in 
re-examination to see if the witness can offer any good 
explanation of the contradiction or discrepancy. The 
Code forbids in general any further use of these records, for 
instance by way of corroboration, at any trial or inquiry 
resulting from the investigation. But section 162 of the 




INCIDENTS OF POLICE INVESTIGATIONS. 


65 



. pecially provides that nothing in it shall affect 

ilreir availability as dying declarations. It is as well to 
point out that the way to prove a dying declaration so 
recorded would be to put the investigating officer in the 
box, and then to ask him whether such a declaration was 
made by the deceased person regarding the manner of his 
death. If this were answered in the affirmative then the 
witness should be asked whether he was able to state the 
substance of the declaration. The investigating officer 
would then be in a position to request to be allowed to 
refresh his memory froin the statement taken down by him 
in writing and he, of course, would depose that he had 
taken it down at the time from the lips of the deceased. 

ITie fact that the Court has referred to the diaries does The Accused 
not give the accused any right to see them, or to have them ^ a d ri ^ e 
read out in Court. The accused has no right to require the g 
Court to refer to the diaries except to decide whether the 
accused is to have a copy of a statement, it being at the 
Court s complete discretion to refer to them or not f or general 
purposes. But when it is stated in evidence or in argument 
that the course taken by the investigating officer was very 
different from what has been represented, the Court would 
not be well aclvised to refuse to look at the diaries. It ought 
then to satisfy itself one way or the other. 

Sections 169 to 173 of the Code deal with the closing up The end of 
of the investigation. Section 169 enjoins that if a person ||j^ investiga ^ 
is in custody, which usually would mean that the 24 hours 
from his arrest for which the Police could detain him on 
their own authority had not run out, and there is no sufficient 
evidence or reasonable suspicion for the founding of a 
charge against him, he is to be released on bail with or 
without sureties for his appearance before a Magistrate 
when called upon. Of course if there is sufficient suspicion 
to justify further investigation then, unless the suspected 
offence be bailable, the proper course is to act under section 
167 and ask a Magistrate to order a remand- Section 170 
s, cc 5 
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appears to contemplate the investigation having reached a 
stage when the case is so advanced that there is sufficient 
ground for commencing judicial proceedings against the 
accused. Then, provision being made for Bail in the case 
of bailable offences, the investigating officer is to send the 
accused to a Magistrate who has power to take cognizance 
on Police report of the offence which appears to have been 
committed. There are also to be sent to the Magistrate all 
material evidence, weapons, stolen property and the like 
which must be produced as evidence in the case, and so 
many of the persons who appear to be acquainted with the 
circumstances of the case as the investigating officer may 
think necessary. These will be the witnesses for the prose¬ 
cution heard at the outset of the proceedings. They are to 
be sent to the Magistrate in a particular way, neither by 
physical force, nor by requiring them to proceed with a 
constable, or Police party, or by any particular road or 
method of conveyance, but by requiring them to execute 
bonds to appear before the Magistrate to prosecute or give 
evidence. A date on which such appearance is possible 
is to be fixed in the bonds, and the Code makes provi¬ 
sion for possible transfer of the case by the Magistrate 
originally taking cognizance of it. Questions of taking 
cognizance and transfer are dealt with in Chapter VII. 
If the Accused has been released on security then the 
day for the appearance of the witnesses is to be the day 
for the appearance of the Accused. Section 171 of the 
Code specifically enjoins that no complainant or witness 
on his way to a Court or Magistrate is to be required 
to accompany a Police-Officer, or to be subjected to any 
restraint or inconvenience, or to be called on to furnish any 
surety to his bond for appearance. Section 172 deals 
with the diaries, and its effect has already been explained. 
Section 173 requires the investigating officer to send up a 
summary of the case in a prescribed form to a Magistrate 
having jurisdiction to take cognizance of the offence 
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' or charged or supposed to have been committed, 
summary is to set out the main particulars and to 
i state whether the accused has been sent up in custody or 
rt deased on bail. If made by a subordinate officer it is to 
go through, and be endorsed by, the officer in charge of 
the Station. And Government may direct that it is to go 
on to this latter’s official superior, and this no doubt 
is t .he usual practice. The official superior may order a 
co ntinuation of the investigation. As section 173 is later 
in 'the Code than sections 169 and 170 it seems that an 
ij avestigating officer can legally and properly send the 
accused up in custody, or take a bond for his appearance, 
before he has completed and closed his investigation if he 
finds it proper to do so. The words “upon an investigation” 
in section 170 apply to any period of an-investigation, and 
not exclusively to its termination. In fact section 170 
should be read in the light of section 167. Section 173 
requires that the investigation is to be completed “ without 
unnecessary delay.” There are very many cases where the 
Police have before them “ sufficient evidence or reasonable 
ground,” to quote the words of section 170, long before the 
investigation can be finished. In such cases the arrest, or 
the taking of security, as the case may be, should be effected 
as soon as possible. The question of the remands which a 
Magistrate can order, and of the difference in his powers 
before and after formally taking cognizance of the offence 
judicially, has already been discussed. It should be noted 
that a Magistrate who cannot take cognizance of a particular 
case cannot order remands in it beyond what is allowed by 
section 167, that section sets the limit when a Magistrate can 
deal with a case only administratively and not judicially. 
As it can hardly be until the end of an investigation that the 
Police are in a position to say that there is not sufficient 
ground for proceeding against the accused, there will be 
but few cases where proceedings under section 169 of the 
Code will be taken before the close of the investigation. 
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Sections 174 and 175 of the Code deal with the duties- 
of the Police where persons die by suicide, or by accident, 
or by homicide, or are killed by animals, or by machinery,, 
or die under suspicious circumstances, or where informal non 
is received that any such case has occurred. The Police are 
invested with power to make inquiries in such cases, and 
to draw up a report concerning all details of the appear ance 
of the dead body. This must be done in the present -e of 
at least two respectable inhabitants of the neighbourho od. 
Where it appears advisable to do so there is power to se nd 
the dead body for medical examination. What has be* an 
said about the steps which should be taken at the outsi t 
of an investigation applies to the subject of these sections. 
If there appears reason to believe that an offence has been 
committed the inquiry develops into a regular investigation. 
Otherwise the inquiry will be closed when all that is possible 
has been ascertained, and a report signed by the Police- 
Officer and the two persons called in will be sent to the 
District Magistrate or Sub-divisional Magistrate. But the 
result of the medical examination, or the report, of the 
Chemical Examiner if he is required to report on the case, 
may bring to light new facts, and what was considered a 
closed affair may turn out to be one needing investiga¬ 
tion. In that case the investigation must he all the more 
careful because the time unavoidably lost at the outset will 
have made it more difficult to get at the truth. Inquests 
by Magistrates belong to a later Chapter of this book. 
Persons sent for to be questioned at a Police Inquest aic 

legally bound to tell the truth. 

The powers conferred, by the Code on an Officer in charge 
of a Police Station, including that to investigate, can be' 
exercised by any Police-Officer of higher rank. 



CHAPTER V. 

The Arm of the Law. 

I his Chapter discusses the powers of the Police and of Compelling 
the Courts to compel the attendance of those whose appearance fiTcourt^ 
is necessary as accused, witnesses, or otherwise. A com¬ 
plainant may be merely a particular case of a witness. In 
general attendance is secured either b}^ the person concerned 
being directed in some manner to attend, followed by his doing 
so ; or by security being taken for his appearance, followed 
by due appearance ; or by his arrest and production at the 
place where attendance is necessary. Arrest is also some¬ 
times a means of preventing the occurrence of offences. It 
is the usual means of bringing offenders to justice in serious 
cases. 

Section 54 of the Code empowers the Police, that is any Power of 
Police-Officer, to arrest any person who has been concerned fnest in 
in a cognizable offence (which includes, not only cases shown co e nij;able 
as cognizable in Schedule II, but. also cases where any other 
Law gives to the Police a power to arrest without warrant), 
or against whom a reasonable complaint has been made, or 
credible information has been, obtained, or a reasonable 
suspicion exists, of his having been so concerned. They may 
also arrest any person found in possession of an implement 
for house-breaking without lawful excuse, and the burden of 
establishing the excuse lies upon the person in possession of 
such implement. And they may arrest without warrant 
persons proclaimed offenders, either under the Code in 
accordance with provisions which will shortly be mentioned, 
or by the Local Government, these latter being mostly 
persons who have committed offences outside British India. 

They also can so arrest persons in possession of properly 
which, may reasonably be suspected to be stolen, such as 



THE TRIAL OP CRIMINAL CASES IN INDIA. 



56 . 


cattle answering the description received at the Station dr 
cattle stolen in the Police circle or elsewhere, provided 
that such persons may reasonably be suspected of having 
committed an offence with respect to such property. And 
the Police may also arrest without warrant any persons 
who obstruct the Police themselves in the execution of 
their duty, or who have escaped or attempt to escape 
from lawful custody, including lawful Police custody. Such 
escapes and attempts to escape, and such obstructions if 
accompanied by criminal force or assault, are in themselves 
cognizable offences. Deserters from the Armed lorces of 
the Crown may also be arrested without warrant as may 
fugitive offenders who have been concerned in, or against 
whom, there is reasonable complaint, or reasonable suspi¬ 
cion, or credible information, that they have been concerned 
in, an extraditable offence committed outside British India. 
Also there is power to arrest habitual offenders who, having 
been directed by a Court to notify their residence or change 
of residence, commit a breach of rule in respect of that 
obligation. Finally any person may be so arrested for whose 
arrest a sufficiently specific requisition, making out ground 
for his arrest without warrant, has been received from another 
Police-Officer in any part of British India. Thus this 
section gives the power of arrest to all Police-Officers in all 
cases where such arrest will bring certain classes of offenders 
speedily to Justice, or will prevent the occurrence of serious 
offences, or lead to the recovery of stolen property, or to 
the due supervision of habitual offenders. In addition, when 
a cognizable case is under investigation, any Police-Officer 
may arrest any person who to his knowledge is stated or 
reasonably suspected to be the offender, or any person whom 
his superior having such knowledge directs him, by order in 
writing, to arrest. Here it may be added that in addition 
to the Regular Police, namely those appointed under Act V 
of 1861, or under special enactments in the Presidency 
Towns, or under local laws corresponding to Act V of 1861, 
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>also Village and Road Police, and Village Watchmen. 
They are not 4 ‘ Police ” for the purposes of the Code, hut the 
Acts under which they are appointed give them authority 
to arrest certain classes of offenders. The classes who may 
be so arrested are not necessarily the same under each of 
the different local Acts, but it is probably safe to say that 
in each case all the offences indicated in the local Acts are 
cognizable. The first duty of the Village Police on making 
an arrest is, usually, to make the arrested person over to the 
Regular Police. When the arrest has been made on proper 
grounds the custody of the Village Police is 44 lawf ul 
custody,” so that a person who escapes from such custody 
legally assumed by a Village Policeman can be arrested 
by any officer of the Regular Police under section 54 of 
the Code. Persons who have broken a condition of pardon 
or remission of sentence, or of release from imprison¬ 
ment in default of security, may also be arrested without 
warrant. 


S. 401 (3) 


In addition to the above powers every officer in charge Further 
of a Police Station, and every Police-Officer of higher rank# seniorVoUce 
has considerable powers of arrest conferred upon him by omcers ' 


section 55 of the Code, He can, by an order‘in writing, 
direct any of his subordinates to arrest any specified person 
whom he himself might arrest under these powers. The 
persons whose arrest without warrant by an Officer in charge 
of a Police Station is authorized by section 55 are, generally 
speaking, those whose conduct, or appearance, or general 
circumstances make it reasonable to suppose that they 
are likely to commit offences, or those who by repute belong 
to one or other of certain classes of dangerous offenders. 
The power of arrest is therefore conferred on responsible 
Police-Officers so that they may be in a position to take 
measures to prevent such .persons from doing harm, or from 
doing further harm ; and, where such prevention is possible, 
the prevention of the doing of such harm is plainly in the 
interest of the community. The classes of persons concerned 
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are, first those who appear to be taking precautions to 
conceal their presence with a view to committing some 
offence, secondly those who have no ostensible means of 
subsistence or who cannot give a satisfactory account of 
themselves, and thirdly those who by repute are habitual 
robbers, house-breakers, thieves, or receivers of stolen 
property, or who are reputed habitually to commit extortion, 
or who in order to the committing of extortion habitually 
put or attempt to put others in fear of injury. 

The Police occasionally have power to arrest in non- 
cognizable cases, even without a warrant, but that power is 
granted only to meet special circumstances, namely where 
the offender is known and will not give his proper name and 
address. The offender must either have committed a non- 
eognizable offence in the presence <3f a Police-officer, or must 
have been accused in tkepresence of a Police-officer of having 
committed such an offence, and must on demand have refused 
to give his name and address, or have given a name and 
address appearing to be false. The arrest must be Only for 
the purpose of discovering the true name and residence, and 
if both are discovered within 24 hours the arrested person 
must be released upon his executing a bond, a condition 
being that if he does not reside in British India the bond 
must have at least one surety residing in British India. If 
the true name and residence are not discovered within 24 
hours, or should the arrested person fail to execute a bond 
or to produce sureties when such are required, he is at once 
to be sent to the nearest Magistrate having jurisdiction. 
Apparently this last word must mean “ territorial and other 
jurisdiction to take cognizance of the particular offence 
concerned.” 

If any person whom a Police-Officer is empowered 
to arrest without warrant under Chapter Y of the Code 
absconds, or keeps out of the way, or evades arrest, such 
Police-Officer may pursue such person to any part of British 
India, in order so to arrest him. 
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hen a Police-officer has effected an arrest without Arrested 
warrant he shall without unnecessary delay, and if it is not b^taken^to 
a case where bail must or should be allowed, take the person superior 
arrested before a Magistrate having jurisdiction in the case, Magistrate, 
or before the officer in charge of a Police Station, A 
Police-Officer making an arrest under a written order from a 
superior, and in that superior’s absence, must notify the subs¬ 
tance of the order to the person arrested, and show him the 
order if he asks to see it. As was seen in the last Chapter, 
authority can be obtained from a Magistrate, when cir¬ 
cumstances justify it, for the retention in custody by the 
Police of an arrested person for a more or less prolonged 
period, but, apart from that, every person arrested without 
a warrant is to be sent to a Magistrate within twenty-four 
hours of arrest, and is not to be detained in custody by 
the Police for a longer period than is reasonable. All 
arrests without warrant must be reported to the District 
Magistrate or Sub-divisional Magistrate. 

When an offence which is both cognizable and uon- Powersof 


S. 167. 


S. 61. 
S. 62. 


bailable is committed in his view, or where the person con- P rivate 

persons to 

cernea is a proclaimed offender, a private- person has the arrest. 


right to arrest without warrant. This does not imply that S. 59. 
the average citizen is to have in his memory a list of crimes 
which are both non-bailable and cognizable, b,ut in actual 
life a private individual would not be likely to arrest for any, 
offence which was not on the face of it a bad crime, sucl^ as 
an open theft, a robbery, a house-breaking, or a causing of 
grievous hurt with a dangerous weapon. And those offences ' 
are both non-bailable and cognizable. Perhaps the case in 
which the average person would be most likely to overstep 
his powers is that of Rioting, which is bailable, but even 
there he probably would not act unless called upon by the 
authorities to aid in preventing or suppressing the riot, 
whereupon he would be empowered to arrest any rioters. 

When a private person effects an arrest he must make the 
person arrested over to a Police-Officer, or, if no Police-Officer 
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is about, must take him to the nearest Police Station. The 
Police-Officer to whom the person arrested is made over, or 
before whom he is brought, should endeavour to ascertain 
the facts upon which the arrest w r as made, asking any neces¬ 
sary questions, and should then use his own appropriate 
powers according as it may seem that a cognizable offence, 
or a non-eognizable offence, or no offence at all, has been 
committed. When it appears to be a case of a cognizable 
offence a formal re-arrest is to be effected, and the case is 
to be dealt with like any other case of an arrest without 
warrant. 

Should a person who is in lawful custody escape, or be 
rescued, from that custody, the person from whose custody 
he has escaped may immediately pursue him and arrest him 
at any place in British India. All the rights and duties 
arising upon an original arrest or attempt to arrest will also 
arise upon such pursuit and re-arrest or attempt to re-arrest. 
Escapes from lawful custody being themselves cognizable 
offences, the pursuing officer or person can call in th& aid 
of the local Police wherever he may have reason to believe 
that the offender is. 

Having now dealt with arrest without warrant we come 
to the securing of the atendance before the Police of persons 
not believed to be offenders, and of the attendance before 
the Courts of all necessary persons, whether offenders or not. 

A Police-officer investigating a case which he is empowered 
to investigate, either of a specific offence or of a suspicious 
death, has the right to require the attendance before him 
of any person who appears to be likely to be acquainted 
with the circumstances of the case. Such person is bound 
to attend if found within the territorial limits of the Police 
Station, or in those of any adjoining Station, If a person so 
bound to attend fails to do so after receiving due notice in 
the form of an order in writing issued by the investigating 
officer, such person can be prosecuted criminally under the 
Indian Penal Code. There is, however, no further mode of 
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.securing his attendance. The Code does not provide for the 
securing by Police-Officers of the evidence of persons who 
can give evidence in a case under investigation but are not 
within the limits above noted. For instance, if A commits 
theft from Z on a journey from Agra to Allahabad, a very 
necessary witness may be M, who, before he could be examined 
by the Police, continued his own journey to Calcutta. 

Actually and in practice such evidence is obtained by written 
request sent to the Police of the place where the witness is. 

And officers of the Criminal Investigation Department, not 
being tied down to a particular Police Station, can go all 
over the country, if necessary, to obtain evidence in cases 
which they may be investigating. Moreover, there.is no bar 
to the ordinary Police going to a distance to obtain evidence, 
except that of administrative inconvenience. Where the 
person whose evidence is required is fairly near by, and 
will not attend, it may often be the best course for the 
investigating officer to seek' out the witness where he is, and 
then examine him. Of course there are, and always will be, 
very many cases where persons acquainted with some of 
the facts of a case will persist in alleging that they know 
nothing about the case, or that their direct knowledge ‘ a 

runs merely to the fringe of the subject, so that they 
cannot give helpful evidence. This matter was dis¬ 
cussed in the last Chapter. Theoretically it should be 
possible to bring such recusant persons to book by making 
them appear in Court as witnesses, and should they still 
profess ignorance, by then proving that they were present 
and must have known some of the facts and finally' by 
prosecuting them for giving false evidence. But as the later 
stages of this series could not, in practice, be carried out in 
the vast majority of cases, such persons must usually be left 
alone. 

The simplest of the processes which a Court ordinarily Summons to 
can issue is a Summons. A Court can issue a summons to court * 1 ^ 
the Accused to appear in a case when it takes cognizance of S. 204 . 
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that case, if the case is one where, as shown in Schedule II 
of the Code, a summons should ordinarily issue in the first 
instance. And where that Schedule shows that a warrant 
should ordinarily so issue the Court has a discretion to 
substitute a summons for it. Section 186 of the Code gives 
to certain Courts power to issue process where cognizance 
is not actually taken. It empowers any of certain Courts 
to inquire into the commission of an offence committed 
outside its territorial jurisdiction by a person found within 
that jurisdiction, and a Court considering it proper to 
exercise that power can issue process just as in a case of 
which it is taking cognizance. Again, a Court has power to 
issue a s.ummons to appear before it to any person whose 
evidence as a witness is desired by a party or considered 
necessary by the Court. The conditions under which the 
parties can insist upon such summonses being issued will be 
discussed in later Chapters. When a commitment has been 
made to the Court of Session or High Court, and a date has 
been fixed for the trial, the committing Magistrate has the 
duty of issuing summonses to all witnesses, for both the 
prosecution and the defence, whose attendance is necessary 
at the trial, directing them to attend the trial Court on the 
date fixed. Also a Court deciding to take any of certain 
proceedings authorized by various provisions of the Code, 
(for instance proceedings against persons likely to commit 
a breach of the peace, or belonging to a certain category 
of bad or dangerous characters, proceedings where there 
is a dispute about immovable property which is likely 
to give rise to a breach of the peace, proceedings in cases 
of nuisance, or proceedings to enforce the liabilities of 
husbands or fathers), can issue a summons or notice to 
each of the persons concerned, or to any person interested 
in the subject of the case. Where it is a proceeding 
under Chapter VIII of the Code with a view to getting 
security for the peaceableness or good behaviour of some 
definite person or persons a summons will issue, in the 
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of other proceedings just referred to it will be a 


notice or order. A summons is a document in writing in s * 68 * 
duplicate signed and sealed by the presiding officer of the 
Court or by some authorized official thereof calling upon the 
person addressed in the summons to appear for a certain 
purpose at a certain time and place before the Court. It is 
served by the Police or in such other manner as the Local 
Government may direct. If possible the service is effected 
by handing one of the copies to the person to whom the 
summons is addressed, and by obtaining his receipt for that s * 69- 
copy by his signature on the back of the other copy. If 
that person cannot be found the service may be made in 
like manner upon some adult male member of his family, 
and if that cannot be managed service may be effected by 
affixing one of the copies to some conspicuous part of the S. 71. 
premises in which he ordinarily resides. If a summons is to 
be served outside the territorial jurisdiction of the Court it 
will ordinarily be sent to a Magistrate having jurisdiction $. 
where the person to whom the summons is addressed resides, 
and it will be served by that Magistrate’s authority in the 
usual manner. Whether the summons is served by the Court 
issuing it, or by some other Court, the affidavit of the person s - 74 - 
serving it as to how it was served can be recorded, and is 
then available as prima facie evidence of the service and of 
the manner thereof. Perhaps it is as well to mention that 
the thumb-impression of the person served is often taken 
instead of, or in addition to, his signature. Where a person S. 91. 
to whom a summons could issue is present in Court or in its 
precincts the Court, instead of issuing a summons, may 
require him to execute a bond with or without sureties for 
his appearance at the time and place required. For instance 
a necessary witness might be present, but there might be 
reasons for not taking his evidence until the evidence of some 
other witness, not then present, had been taken, or the Court 
might not be able, for want of time, to proceed further with 
the case that day. Or two persons might appear on the 
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same clay with, complaints against each other, and the Court 
might decide to take cognizance upon each of the complaints. 
Then it would save time and trouble to bind over each of 
them to appear as an accused person instead of issuing a 
summons to him. 

We have seen that the Police have wide powers to arrest 
without warrant. Necessarily the powers of a Magistrate 
to arrest, either on the spot, or by warrant, are also great. 
If an offence, that is anything punishable under any law in 
force at the place, is committed in the presence of a Magistrate 
having jurisdiction he may arrest, or direct the arrest of, 
the offender. And if he sees in his presence any person for 
whose arrest he is at the time competent to issue a warrant, 
that is any person for whose arrest he would be issuing a 
warrant were he acting judicially, he may, if within the local 
limits of his jurisdiction, arrest, or direct the arrest of, that 
person. A Court may issue a warrant instead of a summons 
for any person other than a juror or assessor, after recording 
its reasons for so doing, if it sees reason to believe that the 
person concerned has absconded or will not obey the summons ; 
or if a summons has been issued, and on the date fixed the 
person does not appear, and it is proved that the summons 
was duly served upon him in time for his appearance at the 
proper time and place, and no reasonable excuse is offered 
for such default. This then is the first remedy open to a 
Court if a summons which has been duly served is not obeyed. 
A Court can also issue a warrant for the arrest of a person 
who, being bound under a bond to appear, fails to do so. 
Then, on taking cognizance of an offence where Schedule II 
of the Code shows that a warrant should ordinarily issue in 
the first instance, and the Court does not see fit to exercise 
its discretion to issue a summons instead,, t|ie Court should 
issue a warrant for the arrest of the Accused. In all cases 
where the Court issues a warrant it may, in its discretion, 
direct by endorsement upon it that th^Tberson to be arrested 
shall be released upon his executing a bond with such security 
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Court may specify in each particular case. And this 
ould be done if the offence is bailable, in the absence of 
■ reason to believe that there will be absconding or some 
defiance of that kind. Necessary particulars, and the time 
and place at which attendance in Court is required, are to 
be stated in the endorsement. A warrant must be signed by 
the presiding officer of the Court, or, if the Court is a Bench, 
by one of the members of the Bench, and a warrant remains 
m force until it is executed or until the Court cancels it. 
Ordinarily a warrant shall be directed to one or more Police- 
officers, but outside the Presidency Towns the Court may, 
in cases of emergency, direct a warrant to some other person, 
and such other person shall then have authority to execute 
it. Where a warrant is directed to several officers or persons 
if may be executed by all of them, or by any one or more 
of them. In the case of an escaped convict, proclaimed 
offender, or person who is accused of a non-bailable offence S. 78. 
and has eluded pursuit, in fact in the case of any person 
who is defying the Law, or who, being accused of a serious 
offence, appears to be doing so, a District Magistrate or 
Sub-divisional Magistrate may direct a warrant for that 
person’s arrest to any landholder, farmer or manager of land. 

It will be remembered that landholders have special duties 
in respect of these classes of offenders. If such non-official 
person effects an arrest under such a warrant he must take 
the person arrested to the nearest Police-Officer. A Police- s - 79- 
Officer to whom a warrant is addressed may pass the warrant 
on to any other Police-Officer by endorsing the name of the 
latter upon it, whereupon the latter shall be invested with 
power to execute the warrant, and with power, should 
occasion arise, to endorse it on to some further Police-Officer. 

Where, in a proceeding under Chapter VIII of the Code, it 
appears that there is reason to fear a breach of the peace, 
and the person against whom the proceedings are directed 
is not in custody, the Magistrate, after recording the I 107 ( 3 ) 
substance of the information about the danger to the 
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Peace, may issue a warrant instead of a summons 
considers that only by the arrest of the person concerned 
can a breach of the Peace be prevented. When a person 
for whom a warrant can be issued is present in Court he 
may be detained, or a bond for his appearance may be taken 
from him. 

.An arrest is effected by touching or confining the body 
of the person arrested, unless there be a submission to the 
custody on his part by word or action. If forcible resistance 
be offered, or an attempt be made to evade arrest, all means 
necessary to effect the arrest may be used. We have already 
seen that the Police may call on private persons, where this 
is reasonable, to assist in making an arrest, and that a private 
person may give his aid to a person other than a Police- 
Officer lawfully making an arrest. In effecting an arrest by 
force it is lawful only to use so much force as may be necessary 
to effeot the arrest, and, except when the person to be 
arrested is accused of an offence punishable with Death or 
with Transportation for Life, it is not lawful to cause the 
•death of such person when he resists arrest or attempts to 
evade it. But it is to be borne in mind that this provision 
of section 46(3) of the Code in no way affects the law relating 
to the Right of Private Defence. A person resisting lawful 
arrest is committing an offence. If in committing that 
offence he uses, or threatens by action, such force as gives 
rise to one or other of the apprehensions on which is founded 
a right of private defence extending under the provisions 
of the Indian Penal Code to the causing of death, then 
the causing of death in the lawful exercise of that right 
would not be an offence. The death would be caused, 
not in executing a warrant or in effecting a lawful arrest 
without warrant, but in the exercise of the right of 
private defence. A person doing what the Law commands 
him to do does not lose any of the legal protection which 
is accorded to him when he is Iawfull\*engaged in his private 
affairs. 
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!en a person who is to be arrested has, or is reasonably j^£ ing in 
to have, entered a place, for instance a walled if necessary. 


garden, a house, a vessel, or a factory, the person in charge 
of such place is legally bound to allow the person charged 
with the execution of the warrant or empowered to effect 
the arrest without warrant to enter the place, and is bound 
to afford him all reasonable facilities for making search 
therein. When the person in charge refuses to allow entry, 
or when that person cannot be got at without unreasonable 
delay, the person executing the warrant may break in and 
search the place, and to do so may break open any outer or 
inner door or window of the place. It does not matter 
whether the place belongs to the person arrested or to some 
other person. This power of breaking in also belongs to a 
Police-Officer who is aware, or has reason to believe, that 
a person for whose arrest he could, by representing the facts, 
obtain a warrant from a Court is in such place, provided 
that the circumstances are such that the actual obtaining 
of a warrant would afford opportunity to escape to the 
person whose arrest appears to be proper and desirable. 
Notification must be made both of the authority under 
which the person trying to effect the arrest is acting, and 
of the purpose for which entry is sought, before there is an 
actual breaking in. Where the place to be searched, or some 
part of it, is an apartment in the occupation of a woman 
who in accordance with custom does not appear in public, 
then, unless that woman is the person to be wrested, she 
is to be given opportunity to withdraw elsewhe- before the 
apartment is searched. When she has been given eiy 
reasonable facility to withdraw, the apartment may ue 
broken into. When a person executing a warrant or law¬ 
fully attempting to effect an arrest has lawfully broken 
into a place, he may lawfully break out by force if any 
attempt has been made to confine him, or to prevent his 
egress. The like may be done to liberate a person who 
has been lawfully aiding in an arrest. 
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Once a person is arrested no more restraint is to be 
applied to him than is necessary to prevent his escape. And 
that will vary with the circumstances. Obviously the amount 
of restraint which can reasonably be regarded as necessary 
to restrain a poor physical specimen of the petty-thief class 
is not the same as it would be right to apply to a stalwart ■ 
and youthful member of a gang of dacoits. Where, after 
an arrest, the circumstances are such that the Police should 
not take bail, or where they should take bail but the person 
arrested cannot provide it, then the Police-Officer who is in 
charge of the arrested person may cause a search to be made 
of the person of the individual arrested, and may take from 
him all articles found upon him except necessary wearing 
apparel. This is permitted, in the first place to guard 
against the possibility of his having in his possession the 
means of. effecting his escape or of injuring the person or 
persons in whose custody he is, or of killing himself or generally 
of committing some offence; and in the second place, 
especially when it is a case of an offence against property, 
because such a search may lead to the discovery of stolen 
property, or of a paper, such as a receipt, which in its turn 
may lead to the discovery or tracing of such property. Then 
sections 165 and 102(3) of the Code taken together justify 
an investigating officer in searching the person of a suspected 
offender, or of a person reasonably suspected of being con¬ 
cerned in a cognizable offence, or of aiding in the concealment 
either of stolen property or of anything which would be 
available as evidence in a cognizable case. When the person 
searched is a woman the search must he made by a woman, 
and with strict regard to decency. A list must, be made of 
everything which is found. Sections 102 and 103 of the 
Code taken together, make this necessary in cases to which 
they apply. And section 51 requires that things taken from 
a person arrested are to be placed in saf e custody, and from 
the point of view of the owner of such tilings the custody 
hardly could he considered safe unless there were a list on 
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. T?> „ exactly what the things were, so that they could be 

traced afterwards if necessary. Where sections 102 and 103 
apply the person from whom the things are taken is entitled 
to be supplied, with a list of them upon demand. When 
an arrested person is found to have weapons of offence, 
called in section 53 “ offensive weapons,’’ in his possession 
the person arresting him may, but is not compelled to, 
deprive him of them even if he is admitted to bail, and if 
this is done must deliver any such weapon to the Court or 
officer before which or whom it is his duty to take the person 
arrested. This is because it is not advisable to leave a person 
reasonably suspected of having broken the law in possession 
of things with which he can easily do harm to others. An 
arrested person who is not admitted to bail must- be sent 
to a Magistrate without unnecessary delay. 

When a person has been arrested by a Police-Officer, How 

r arrested 

whether originally, or upon re-arrest after an arrest by some persons can 

person otherwise empowered, that person shall not be dis- barged. 

charged, that is released, except on his own bond, or on bail, s 

or by order of a Magistrate, and such order must be a special 

one applying to that particular person. 

Where a warrant has to be issued for a person outside Warrants 
the jurisdiction of the Court issuing it there are two courses outslde^jV 
open. One is to address and hand the warrant to a Police d,chon - 
Officer present where the Court is, and to direct him to ^ s * 
execute the warrant or to cause it to be executed. The other 
is to send it to an authority having jurisdiction where the 
person to be arrested is believed to be. In the Presidency 
Towns the proper authority is the Commissioner of Police, 
and elsewhere the proper authority is a Magistrate (in most 
cases the District Magistrate by preference, as his authority 
necessarily extends all over his District), or Superintendent 
of Police, The Commissioner, or Magistrate, or Superin¬ 
tendent, to whom the warrant is addressed must endorse it 
with his own signature, and if practicable cause it to be 
executed within his own jurisdiction, that is he will usually 







How 

executed 

outside 
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make an order upon the warrant directing some 
Officer under his authority to execute it, and such officer 
will then deal with it in the usual way, and with all the 
usual powers including that of endorsing it on. 

When a Police-Officer from one jurisdiction is sent to 
execute a warrant in another jurisdiction he can execute it 
jurisdiction. j n t } iat 0 ^ er jurisdiction without further proceedings if there 
S. 84 (3). is reason to believe that the delay involved in taking it to 
a local authority for counter-signature will prevent its 
execution, that is that such delay will cause the person to 
be arrested to hear of the arrival of the warrant, and will 
give him time to get away before he can be arrested, or 
that it will enable some confederate to conceal him. But, 
if there is no reason for such a belief, an officer who brings a 
warrant from outside must take it to a Magistrate, or to an 
Officer in charge of a Police Station, or to a Police-Officer 
of superior rank, such Magistrate or officer having local 
jurisdiction where the person to be arrested is supposed to 
be, and must obtain the endorsement of the name of the 
Magistrate or Police-Officer upon the warrant . The warrant 
then takes force in the jurisdiction to which it has been sent, 
and can be executed there, and the local Police are bound to 
aid in its execution. These rules go on the principle that, 
as a rule, important processes of Law should be carried out 
under the authority of the Courts or other authorities having 
jurisdiction where they are carried out, so that those Courts 
or authorities may have f ull knowledge of anything against 
the law reasonably believed to have been done by persons 
usually living within their jurisdiction, and, still more, so 
that they may be able to supervise the action of the Police 
and other subordinate officers of the Law who have legal 
occasion to circumscribe the liberty of persons within their 
jurisdiction, or to give to such persons notice of a legal duty. 
On the other hand, where a competent Court has ordered an 
arrest on lawful grounds, the execution of such due process 
of law should not be prevented, and the whole thing rendered 
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V y merely in order to obtain the counter-signature of 
a local Court or officer. 

When a warrant is executed outside the jurisdiction of Procedure 

on alleerau 


on allegation 

the Court Which issued it, then, if the warrant provides lor of mistaken 
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release on bail, bail must be taken in the usual way. The ldentJty - 
Code does not say in express terms what is then to be done s. 85. 
with the warrant, but it is submitted that the best course 
would be to take it, with a report as to the bail allowed, and 
with the necessary bonds, to a Court having local jurisdiction, 
in order that such Court may have opportunity to verify 
the security, if it thinks lit, and may in any case send the 
warrant back to the Court issuing it with some proceeding 
to indicate that the execution is believed to be in due order 
and made upon the proper person. Where bail is not so 
provided for, then, if the Court issuing the warrant is within 
twenty miles of the place of arrest, or if of the two that 
Court is nearer than the Commissioner of Police (in Presidency 
Towns), or Magistrate, or Superintendent of Police, haying 
local jurisdiction, the person arrested is to be taken to the 
Court issuing the warrant. Otherwise the person arrested 
is to betaken before the Commissioner of Police, or Magis¬ 
trate, or Superintendent of Police, having local jurisdiction. 

The first duty of such Commissioner or Magistrate or Superin¬ 
tendent is to satisfy himself that the person arrested appears 
to be the person whose arrest is directed by the warrant. 

Then, if the offence is bailable, or if the Court issuing the 
warrant has endorsed upon it an order allowing bail, and 
bail has not yet been allowed, and if the person arrested 
is ready and willing to give the appropriate bail or suitable 
bail, to the satisfaction of the Commissioner or Magis¬ 
trate or Superintendent, he is to be released on bail. 

The warrant, and the bond, and a proceeding setting forth 
what had been done would then be sent to the Court issuing 
the warrant. In other cases the Commissioner, or Magistrate, 
or Superintendent, would send the person arrested, and the 
warrant, back to the Court issuing the warrant. The Code 
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has no directions as to what is to be done if the person 
arrested appears not to bethe person indicated in the warrant. 
One has to go to general principles to solve this question. 
If the person arrested on a warrant executed within the 
jurisdiction of the Court issuing it were to state at the very 
outset of the proceedings that he was not the person indicated 
in the warrant, then undoubtedly it would be for the Court 
to inquire into that fact, and it would have power to detain 
the person concerned in custody, or to admit him to bail, 
in its discretion. And often it would be best to make that 
inquiry before proceeding to take up on its merits the charge 
implied in the warrant. Similarly, when the arrest is made 
outside the jurisdiction of the Court issuing the warrant, and 
the person is brought before a Court, having jurisdiction at 
the place of arrest, and alleges that he is not the person 
indicated in the warrant, it appears that it would be the duty 
and within the competence of that Court, unless the allegation 
appeared to be made only for purposes of vexation or delay, 
to inquire into the question involved. And a Police-Officer 
to whom such an allegation was made by a person arrested 
within his jurisdiction upon a warrant from out side would, 
it is submitted, have the duty of placing the person concerned 
before a local Court which then ought to deal with his 
allegation. A Court making such an inquiry would have 
power to order such reasonable adjournment as is allowed 
by section 344 of the Code as might be necessary to enable 
evidence to be taken as 1 o the identity or otherwise of the 
person arrested with the person indicated in the warrant. 
Also it seems that upon the analogy of section 167 of the 
Code a Court in whose jurisdiction a warrant has been 
executed which was issued outside that jurisdiction can 
remand the person so arrested to custody in the District 
of arrest, in order that any allegation m to a question of 
identity may be investigated, and this although the offence 
stated in the warrant be not one which such Court can take 
cognizance of, or try, or inquire into. When an allegation 
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a>idcntity has been genuinely raised it will often be 
in the interest of the person arrested to inquire into the 
truth of that allegation on the spot, instead of sending him 
to the Court which issued the warrant. When the isuing 
Court is at a considerable distance it will often be a matter 
of greater difficulty to him to prove his non-identity at a 
place so far from his home, than to prove it where he is 
arrested. Also his eventual discharge at a place far from 
his home would put him to the expense of finding his own 
way back. These grounds appear sufficient for holding that 
in such cases a Magistrate in the District or other area of 
arrest has jurisdiction to keep the person arrested in custody, 
and to compel the attendance of witnesses in order to decide 
the question of identity. This opinion is stated merely as 
an opinion, but, if it is correct, then a Court which finds 
that a person arrested is not identical with the person named 
in the warrant should discharge him, and should regard the 
warrant as not having been executed, and should endeavour 
to have it executed within its own jurisdiction upon the 
proper person. If, on the other hand, it decides that the 
person arrested is the person indicated in the warrant it 
should proceed to act in accordance with section 86 of the 
Code. It should be observed that such decision by the 
Court at the place of arrest would not be binding, whichever 
way it went, for the purposes of the trial or judicial inquiry 
before the Court issuing the warrant. That Court, if the 
facts before it made it believe that there had been no mistake 
of identity, could order the arrest again of a person already 
once arrested and then discharged. Misdescription in the 
original warrant, or imperfect description in it, or some 
other error, might have prevented the Court at the place of 
arrest from reaching a correct finding. On the other hand, 
the finding of a Court, where the warrant was executed that 
non-identity was not established would not preclude the 
person arrested from proving, if ?> juld, before the Court 
which tried the case, that such non-identity really existed. 
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So far we have been dealing with warrants which are 
duly executed. But a warrant may be returned to the 
Court with information that the person to be arrested has 
left his usual place of abode, and that he cannot be found, 
or that his whereabouts is unknown; or before a warrant 
is actually issued a Police investigation may have placed the 
Court in possession of such facts about a person accused. Or 
such information may have reached the Court otherwise. 
The Code provides special means directed to the enforcement 
of the attendance of persons in regard to whom it appears 
that they have absconded, or are concealing themselves, so 
that any warrant which may be issued against them cannot 
be executed. This applies to all persons so conducting 
themselves against whom a warrant may issue lawfully upon 
any ground whatever, including, for instance, a witness who 
refuses to appear upon a summons and against whom it 
is therefore decided to issue a warrant. Section 87 of the 
Code provides that if a Court has reason to believe that any 
person against whom a warrant has been issued by it has 
absconded or is concealing himself, so that the warrant 
cannot be executed, it may in its discretion issue a proclama¬ 
tion calling upon him to appear at a specified place and at 
a. specified time. The Court need not necessarily take 
evidence in order to have reason to believe that there is such 
a case of absconding or concealment. The warrant need 
only just have issued before the Court orders the issue of the 
proclamation, and this procedure is usually followed in a 
cognizable case where the Police have already done their best 
to arrest the person concerned. The time for appearance 
must be not less than thirty days from the publication of the 
notice, and the place, (this is not stated in terms in the 
Code), will be the usual place of sitting of the Court, or some 
other convenient place within its jurisdiction. The manner 
of publication is laid down in section 87, and the Court’s own 
statement that there has been due publication is to be 
conclusive proof if recorded upon the Court’s proceedings 
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___ 2ourt is also given power to take coercive measures, 
m addition to issuing such a proclamation, either at the 
time of issuing the notice or at any time thereafter. They 
consist in the attachment of all the property, movable or 
immovable, belonging to the proclaimed person. Before 
attachment is effected of such property outside the territorial 
jurisdiction of the Court issuing the order, that order must 
be countersigned by the District Magistrate or Chief Presi¬ 
dency Magistrate having jurisdiction where the property is 
situated. Section 88 of the Code contains provisions as to 
the manner of making the attachment. It also provides 
that if the person concerned does not appear within the 
tune specified in the proclamation the property attached 
shall be at the disposal of Government. However, except 
intbe case of property the nature of which renders a prolonged 
keeping of it under attachment inadvisable, there is to be 
a delay of six months between actual attachment and sale. 
But, if the Court thinks it expedient, the immediate sale is 
allowed of livestock and property of a perishable nature. 
If the dependants of an absconding person are thus deprived 
by process of Law of all or of a great part of their means of 
subsistence, it is likely to cause them to bring pressure to 
bear upon him to appear and so to cause the property to be 
released. Even if there are no dependants the person 
concerned may himself be hard put to it for things without 
which life is burdensome to him, if the whole of his property 
is out of the reach of both his friends and himself. The 
attachment and possible sale of the property to the detriment 
of the proclaimed person must not be looked upon as a 
punishment for non-appearance, or for absconding, but 
simply as a means of enforcing appearance, If the person 
concerned appears within two years of the date of attach¬ 
ment, and satisfies the Court or some Court to which it 
is subordinate (this meets the case of the transfer of 
a Magistrate to whom no actual successor is appointed, 
or of the termination of the existence of the Court of 
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an Honorary Magistrate, as there will in these cases all 
remain at least the Court of the District Magistrate;, 
both that he did not abscond or conceal himself for the 
purpose of avoiding execution of the warrant, and that 
he had not such notice of the proclamation as to enable 
him to appear within the specified time, the property 
attached, or the proceeds of its sale, or the proceeds of 
any which has been sold and the remaining property which 
has not been sold, as the case may be, shall be banded 
over to him, the costs of any sale held alone being deducted 
from what is paid to him. It is possible, for instance, that 
a proclaimed person might satisfy the Court that he had 
started on a voyage for China, for good and sufficient reasons, 
a little before the issue of the warrant. Section 405 of the 
Code gives to a person so appearing, and so applying under 
section 89 for the return of property or for payment to him 
of. the proceeds of its sale, a right of appeal against any 
order which may he passed adversely to his claim. The 
appeal lies to the Court to which appeals ordinarily lie from 
the sentences of the Court making the order complained of. 
That is to say, if the order be made by a Magistrate of the 
second or third class, the appeal will lie to the District Magis¬ 
trate ; if it he made by an Assistant Sessions Judge or by a 
Magistrate of the first class, the appeal will lie to the Court 
of Session; and if it be made by a Sessions Judge or Additional 
Sessions Judge, the appeal will lie to the High Court. The 
Code provides a procedure for the decision of claims by third 
parties to property attached under section 88. W hen such 
a claim is made the Court is bound to inquire into it, not 
necessarily with the full procedure which would be applied 
in a Civil Court, but at least in such manner as to give the 
claimant opportunity to prove his claim if it is a good one. 
The decision is final subject to a right to sue in the Civil 
Court within one year. It may here be noted that a person 
against whom a warrant has been issued upon suspicion of 
his having committed an offence, and against whom a 


mtsr/fy 



THE ARM OF THE LAW. 


m 



aation has also been issued under section 87 of the 
ie, is no doubt a “ proclaimed offender ” for the purposes 
of the Code, even though he may in the future be acquitted, 
and, indeed, may prove his innocence beyond the shadow 
of a doubt. For the purposes of the Code he is a “ proclaimed 
offeiider ” quite independently of his guilt or innocence, and 
more particularly for the purposes of the provisions giving 
power to arrest proclaimed offenders without warrant. 

But where the person concerned in a proceeding under section 
87 of the Code is merely one against whom a summons, 
either to appear as a witness, or upon some ground not 
being that of being called upon to answer an accusation of 
having committed an offence, has originally issued, a 
warrant and a proclamation having followed in due course 
because he has been, or appears to have been, refusing to 
appear, then it would seem that to call him a “ proclaimed 
offender ” would be rather a stretch of language. Of course, 
if a complaint for his prosecution under section 172 or 
section 176 of the Indian Penal Code were to be made, then 
no doubt he could reasonably be styled an offender. The 
class of cases under which this question is most likely to 
come up for discussion is that of persons required to present 
themselves in Court as subjects of a proceeding under section 
110 of the Code. It should be added that if property be 
attached and sold under section 88 of the Code without 
jurisdiction to do so, the proceedings are void. 

It has been seen that there are cases where bail, that Enforcement 
is a bond with or without sureties, is allowed instead of or Bonds ’ 
arrest, and others where such a bond is substituted for a 
summons. Chapter XLII of the Code contains provisions 
about such bonds and for the enforcement, when necessary, 
of the obligations recited in them. Section 513 of the Code 
allows a Court or officer, where bail may be allowed, to accept 
the deposit of money, or of Government promissory not es, 
instead of taking bail. This power should be used only 
with great discretion. It is no hardship to call upon a person 
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who is reasonably believed to have offended against the 
Law to find someone who will stake a sum of money upon 
that suspected person’s not failing to appear before the Law 
when his presence is required. Cases are not unknown 
where the person whose appearance is required would, for 
social reasons, rather lose a large sum of money than appear 
as an accused person in a Criminal Court. And in such 
cases a large sum of money may be tendered as a substitute 
for bail merely in order to get an opportunity for absconding. 
As against this there is generally some sort of feeling of 
personal honour towards sureties, and a suspected person of 
good social position would not be very likely to incur the 
odium which would result from his so acting as to cause 
persons who went bail for him to be dragged into Court to 
show cause why their bonds should not be forfeited. On the 
other hand, it is easy to imagine cases where the deposit of 
money would not be open to suspicion, so that it would be 
right to accept it instead of bail. As for instance, if a 
person, an entire stranger to the place, who showed good 
reason for its being held that he was a business man come 
to the place for the purpose of establishing a trade connec¬ 
tion there, were to be accused of committing an offence 
under section 304A of the Indian Penal Code, Causing 
Death by a Rash or Negligent Act, good reason would 
exist why such a person could not get anyone in the place 
to go bail for him, for he would know no one there, and 
his circumstances, and the nature of the charge against him, 
would go to show that a heavy deposit of money provided 
by him would, in all probability, completely ensure his 
appearance before the Courts. 

The Code provides for the case of a bond being forfeited. 
This happens when the obligation imposed by it is violated. 
A bondf or appearance is forfeited by the failure of the person 
concerned to appear. A bond to keep the Peace is forfeited 
if the person concerned commits a breach of the Peace. A 
bond to be of good behaviour is forfeited by the commission 
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person concerned of any offence punishable with 
imprisonment or by his abetment of or attempt to commit 
any such offence. If it appears that a bond has been forfeited 
any of certain Courts can take action, namely the Court 
by whose order or under whose authority the bond was 
entered into, the Court, in the case of a bond for appearance, 
before which the appearance was to be made, a Presidency 
Magistrate, or a Magistrate of the first class. It will be seen 
that the above list provides amply for all cases, including 
those where the Police take a bond for appearance before 
a Court without that Court’s special order, and those where 
one Court takes a bond for appearance before another Court. 
Where one of the Courts empowered to act considers it 
proved that a bond has been forfeited it has to record the 
grounds of such proof, and may. then call upon any person 
bound by the bond, whether as principal or as surety, and 
of course may call upon both principal and surety at the 
same time, to show cause why the penalty provided by the 
bond should not be paid, sending to each such person a 
notice setting forth the facts. Each person concerned must 
be allowed opportunity to show cause against the enforcement 
of the penalty. If no such cause is shown to the satisfaction 
of the Court, that is if the person concerned fails to satisfy 
the Court that there is ground for remitting the whole or 
part of the penalty in his case, and if the penalty is not paid, 
the Court may proceed to recover the penalty by the attach¬ 
ment and sale of any movable property belonging to the 
person in default, or belonging to his estate if he be dead. 
These provisions of section 514 of the Code make the position 
of a surety anything but a sinecure, and every surety has 
a large interest to see-that the provisions of a bond to which 
he has put his name are not violated. Furthermore, should 
the sale not result in payment of the full penalty to be 
enforced, the person bound under the bond can be imprisoned 
in the Civil Jail, in default of payment of what is due, for 
a period not exceed ing six months*. A Court enforcing a 





If a surety 
dies. 


Bonds from 
minors. 


Bonds of 

superior 

Courts. 

S. 516. 


Appeais. 


I94 THE TRIAL OF CRIMINAL CASES IN INDIA. 

penalty due under a forfeited bond may in its discretion 
remit the penalty in whole or in part. This power should 
be exercised with care and discretion. People must not be 
encouraged to think that obligations towards the Law can 
be lightly embarked upon, or that those who fail to cany 
out duties towards the Law which they have voluntarily 
assumed are likely to escape the penalty appropriate to 
their default. Convictions for acts which forfeit a Bond 
can he proved by certified copies thereof. 

If a surety dies while a bond is still in force, and without 
its having been forfeited, no liability attaches to his estate. 
But a deceased surety and an insolvent surety are useless. 
The Code therefore provides in section 514A for the replace¬ 
ment of such deceased or insolvent surety, and gives in addi¬ 
tion discretion to replace any security which has been 
forfeited under the provisions just discussed. The Court by 
whose order the bond was taken, or a Presidency. Magistrate 
or a Magistrate of the first class, (for some reason the Court 
for appearance before which the bond may have been taken 
is not included) may order the principal of the bond to 
provide a fresh surety, and if the principal fails to do so, may 
proceed as if there had been a failure to provide security ah 
initio. Section 502 of the Code makes somewhat similar 
provision to meet the case of a surety who exercises his 
right of demanding to be discharged, but this is better dis¬ 
cussed with the general question of Bail. 

As to Bonds in general the Code provides in section 514B 
that when the principal is a minor the bond need be executed 
by a surety or sureties only. 

Where a bond for appearance before the High Court 
or Court of Session is forfeited the Court concerned nw) 
direct any Magistrate to levy the amount due, that is to 
take proceedings upon the lines of those set forth in Chapter 
XLII of the Code. 

Section 515 of the Code provides that all orders passed 
under section 514 by any Magistrate other than a Presidency 
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documents 


S. 94. 


the production of documents or things. The powers of the anything?. 
Police, when investigating, to compel the production of 
documents or things, or to search for them, were reviewed 
in the last Chapter. Every Court has, in the first instance, 
exactly the same powers as the Police to order the production 
of any document or thing the production of which appears 
necessary or desirable for the purposes of any proceeding 
going on before the Court. Where such an order is issued 
by a Court it takes the form of a summons to the person in 
possession of the document or tiling directing him to produce 
it at a given place and time. If the summons contains no 
further direction than that, and does not require the person 
concerned to attend and give evidence as well as to produce 
t he document or thing, it is a sufficient compliance to cause 
the document or thing to be duly produced, without doing 
so personally. But neither the Courts nor the Police may 
require the production of anything which is in the nature 
of a confidential official document from unpublished official 
records and relating to affairs of State, nor can any public 
official be compelled by such a summons to produce anything 
by the production of w r hich lie would be disclosing something 
communicated to him in official confidence if he is of opinion 
that the public interests would, suffer from the disclosure. 

And only the High Court, or a Court of Session, District 
Magistrate, or Chief Presidency Magistrate, may issue a 
summons for the production of any letter, postcard, telegram, 
or other document, or parcel, or thing, in the possession of 
the Postal or Telegraph Authorities The Police cannot 
order those authorities to produce such a letter or other 
thing, but a Commissioner of Police, or a District Superin¬ 
tendent of Police, may require the Postal or Telegraph 
Authorities, as the case may be, to search for and detain 
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'such letter or other thing, that is may direct then 
hand it over, but to abstain from delivering it to the person 
to whom it is addressed until the order is revoked. And 
any Magistrate not empowered to direct the production of 
such letter or other thing may issue a requisition of a similar 
nature to the effect that the Postal or Telegraph Authorities 
do make a seaich. for such oiling and do detain it if found. 
Such requisitions would be reported by the Commissioner 
or Superintendent of Police, or by the subordinate Magistrate, 
to the Chief Presidency Magistrate or District Magistrate, 
who in his turn would either issue a summons for the produc¬ 
tion of the thing, or direct the Postal or Telegraph Authorities 
to detain it no longer, according as he considered the one 
or the other order to be proper in the circumstances. 

Search-warrants may be issued by the Courts under 
much the same conditions as those under which the Police 
may make searches dining investigations, and there is the 
same restriction as in the case of summonses to produce when 
what is to be searched for is a document or other thing in the 
possession of the Postal or Telegraph Department, that is 
to say letters, postcards, telegrams, parcels and o! her docu¬ 
ments or things in such possession can be searched Iot only 
under a warrant issued by a District Magistrate, Chief 
Presidency Magistrate or some higher Court. Subject to 
that restriction, a search-warrant may be issued when a 
Court is in a position to issue a summons for the production 
of a document or thing, and when that Court also has reason 
to believe that the person to whom a summons or order or 
requisition has been or might be issued will not or would 
not produce the document or thing in spite of the summons 
or order or requisition. In addition to these conditions, 
which are similar to those under which the investigating 
Police can make a search, a Court can also issue a search- 
warrant- when it- thinks that the purposes of >.ny inquiry, 
trial, or other proceeding before it will be served by a general 
search or inspection. That is to say, a Court has authority 
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a search-warrant on mere reasonable suspicion, or 
tfy because to get at the truth one way or the other 
will assist in clearing up the facts. Usually such warrants 
are addressed to the Police, to an Officer in charge of a Police 
Station, or to one of about that rank. But there might be 
reasons for acting otherwise. In very important cases it is 
not unusual to address a search warrant to a subordinate 
Magistrate. If a Post Office had to be searched it might 
be wise, if he were available, to address the warrant to a 
Postal Officer superior in rank to the Postmaster. The 
Courts have a wide discretion, and must exercise it judicially, 
and with common sense, and having regard to the circum¬ 
stances of each case. The Court, in the warrant, may 
specifically restrict the places to be searched. For instance, 
it might direct that only two specified rooms of a house 
were to be searched, or only one out; of several Goods Sheds at 
a Railway Station. 

Certain Magistrates have power to order a search to be Search- 
made in certain circumstances, though there be no definite JYf/ r - ants 011 
trial or inquiry or other proceeding before them in connection general 
with which such search is made. This power is conferred by P 
section 98 of the Code, and can be exercised only upon 
information received, and cannot be exercised at all by 
Magistrates of the third class, or by Magistrates of the 
second class who are not also Sub-divisional Magistrates. 

But, if a Magistrate not possessing this power exercises it 
wrongly but in good faith, the search made, and its results, 
are not void. A Magistrate exercising this power may, but 
is, not bound to, make preliminary inquiry before issuing 
his warrant. The information received, or the result 
of the inquiry, must go to show that some place is used 
for the deposit or sale of stolen property; or for the 
deposit, sale, or manufacture of forged documents, false 
seals, or counterfeit stamps or coin, or of instruments 
or materials for counterfeiting coin or stamps, or fox 
forging ; or tha". forged documents, false seals, or counterfeit 
s, cc 7 
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counterfeiting coin or stamps or for forgmg, are kept or 
deposited in someplace. In fact there must be a ■pnma 
facte case making out that some place is used for keeping 
or dealing with stolen property, or for forging docu¬ 
ments or for counterfeiting coin, or stamps, or for helping 
the operations of forgers or counterfeiters. When there 
is such a case the Court may issue a. search-warrant 
addressed to a Police-Officer above the rank of constable 
authorizing him to enter the place indicated with sue 
assistance as may be required, and to search that place m 
the manner indicated in such warrant, and to seize all things 
which may appear to he stolen property unlawfully obtained, 
or to be forged, false or counterfeit, and all things which may 
appear to be instruments of forging or counterfeiting. If a 
discovery were made of stolen property, or of counterfeit 
coin or stamps, or of forged documents, or of instruments 
for counterfeiting or forging, then the Magistrate, or the 
Police, or both, would have material upon which to found 
a criminal trial or inquiry, or an investigation, and no doubt 
this would be done and any persons arrested would be 
proceeded against under the Code. And the warrant itself 
must authorize the arrest of any person found m the plate who 
appears to be concerned in the receipt of stolen property or 
the counterfeiting, or whatever it may be. T e o ]et o a 
section is to enable Magistrates, upon due information, to 
take steps which may lead to the discovery, m the act, of 
such offences as habitually receiving stolen property, counter¬ 
feiting coin, counterfeiting stamps, and forgery, and to detect 
and stop the offenders, at the latest, before they have done 
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all the harm they hoped to do. 
action may result in preventing the doing of any harm at 
all, for instance, if a series of forgeries are detected before 
they are put into use. This power is drastic and sweeping, 
but when used successfully it saves the public from the 
doing of verv grave harm. The fact that it is drastic and 
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ptg is a reason why Magistrates should be guided by a 
discretion in using it, not forgetting either public 
interests on the one hand, or the evil of causing unmerited 
annoyance to innocent persons upon unreliable information 
on the other. A special provision of the section extends the * 

provisions relating to counterfeiting to pieces of metal made 
in contravention of the Metal Tokens Act of 1889. 

When a search-warrant is executed outside the jurisdic- Execution ot 
t.ion of the Court issuing it the things found, and the list warrants 
of them, which we shall come to hereafter, are to be taken pHidMion 
to the Court having jurisdiction at the place where the search s 
is made, unless the Court issuing the warrant is nearer 
to that place than is the Court having such local jurisdiction. 

The local Court should at once send on the list, and the 
things, to the Court issuing the warrant, unless there be good 
cause to the contrary. This would seem to mean that the 
list and things are to be sent on unless the local Court thinks 
on good grounds, which no doubt it would be best for it to 
record, that there has been some material irregularity about 
the search, or that the things found are not the things referred 
to in the search-warrant, or that it is plain that there has 
been some mistake of fact which goes to the root of the 
proceedings. Even then it would seem, in many cases, the 
best course merely to send the list and the things, with a 
memorandum drawing the attention of the issuing Court 
to the view held by the local Court, and to the grounds for 
that view. It seems proper to remark here that neither 
section 94, nor section 96, nor section 98, of the Code appears 
to restrict the power of the Court to issue search-warrants, 
and to order searches, to places within its local jurisdiction. 

This is natural, for action as nearly as possible instant, but 
carried out at a distance, may sometimes be the means of 
preventing the commission of an offence, or of bringing an 
offender to justice. 

Ihe same Magistrates who are empowered to act under Search for 
section 98 may, under section 100 of the Code, if there is peons'! 
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reason to believe that a person is being kept in confinement 
in circumstances which amount to an offence, issue a search- 
warrant in respect of such person. The warrant need not, 
apparently, be restricted to the search of some particular 
place, though of course it may be so restricted. If, upon 
execution of the warrant, the person concerned is found, 
he is brought before the Magistrate. The Magistrate 
is directed to make such order as may seem proper in the 
circumstances of the case. It is submitted that in most 
such cases the Magistrate should carefully examine the 
person found in confinement, and that he should record 
also the statements of any persons who are present, and 
appear either to have been, concerned in the confinement or 
to be interested in the person who was confined, and do. 
not object to being examined, and that he should then 
act according to the view which he takes of the pro¬ 
babilities of the case, or of its facts, after hearing those 
statements. 

Provisions as Various provisions relating to warrants of arrest appl} 
0 °£ Mrest” 1 also to search warrants issued under section 96, or section 98, 
applying to or section 100, of the Code. These provisions are, that the 


search 

warrants. 


public may aid in the execution of such warrants, that such 


warrants are to be in writing and to bear the seal of the 
Court and to he signed, that they are usually to be addressed 
to a Police-Officer, with discretion to the Court, outside the 
Presidency Towns, to address any particular warrant to a 
person not a Police-Officer, that one Police-Officer can by 
a direction endorsed upon it pass a warrant on to another 
Police-Officer, that such warrants can he executed anywhere 
in British India, that they can be forwarded to a Magistrate 
having local jurisdiction if they are to be executed outside 
the jurisdiction of the issuing Court, and that in the absence 
of urgency, that is unless the delay involved might give the 
offender opportunity to cause a partial or total failure of 
justice, a warrant brought by the person who is to execute 
it into a jurisdiction other than that of the Court issuing 
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st be countersigned in the local jurisdiction before it 
is executed. 

When a search-warrant is to be executed, the person Making 
residing in, or in charge of, the place to be searched is under search * 
a legal obligation to allow the person executing the warrant 
ingress, upon production of the warrant). He must also 
allow all reasonable facilities for a search. When ingress 
cannot otherwise be obtained the person executing the S. xo: 
warrant may break in forcibly, in the same way as a person 
executing a warrant of arrest may break in in pursuit of the 
person to be arrested. The same provisions apply as in 
the case of the pursuit of a person to arrest him, when an 
apartment is occupied by a woman who according to the 
•custom of the country does not appear in public. If any 
person is found in or about the place to be searched who 
can reasonably be suspected of concealing about his person 
some article for which search is to be made, that person 
may be seized and searched. If the person in question is 
a woman such search is to be made by a woman. In the 
Chapter of this book upon investigations by the Police the S. 103 
provisions of the Code as to the procedure at searches has 
already been discussed at length . So here it will be touched 
upon only briefly. Two or more respectable inhabitants of 
“ the locality ” are to be called in to witness the search. 

The search is to be made in their presence. A list of the 
things found in the course of the search is to be made, and 
is to be signed by the person making the search and by these 
witnesses. The witnesses are not to be required to attend 
Court to give evidence unless the Court, after consideration 
•of the circumstances of the search, decides, as a matter of 
its own discretion, to summon them as witnesses. The 
•occupant of the place searched, or someone representing him, 
is to be permitted to attend during the search, and, if he 
asks for it, a copy of the list of things seized is to be given 
to him. If a person who is at or about the scene of a search 
is searched by reason of a suspicion that he has about him. 
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concealing it. something Which was to be searched for a 
list of the things taken out of his possession » to be made, 
and a copy of it is to be given to him if he asks for it. 

A Court can impound any document or thing which is 
produced before it. If a document or thing is impounded 
it will be kept in the custody of the Court until the Court 
makes some special order disposing of it. 

A Magistrate who has power under the Code to issue a 
search warrant, and has reason before him justifying him. 
in doing so, and is at the place to he searched, can direc 
that the Place be searched then and there in his presence- 
The ordinary provisions about searches apply m sucn a case, 
so far as they are applicable. For instance, instead of the 
warrant having to be produced to show that there was a 
right of ingress, the person in possession of the place to be 
searched would have to be informed that it was a Magistrate 
having jurisdiction who demanded admission, the Magis¬ 
trate’s name and official title and position being stated. 

Another case where failure in the duty of attending a 
Court may call down something in the nature of a penalty 
upon the defaulter is that of a Juror or Assessor. Whether 
it be before the High Court, or before the Court of Session 
that attendance is required, a Juror or Assessor w o a..s 
to attend after duly receiving a summons or notice, or who 
having attended departs without the permission of the Court, 
or who fails to attend after an adjournment though ordered to 
do so, is liable to be fined. If the Court concerned is a High 
Court the matter is treated as one of Contempt, and the 
defaulting Juror may be punished with a fine the amount 
of which is limited only by the discretion of the Court and 
in default of payment he may be imprisoned, by order of 
the Court, in the Civil Jail for a period not exceeding six 
months, until the fine is paid. When the Court concerned 
is a Court of Session it may impose a fine not exceeding one 
hundred rupees upon the defaulting juror or assessor, and 
the fine is levied, if not paid otherwise, by the District 
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Ate, who can issue-an order for the attachment of 
"movable property belonging to the defaulter. And if 
the money be still unpaid the Court of Session can order 
imprisonment in the Civil Jail for fifteen days. In either 
case the penalty may be reduced or remitted by the Court 
imposing it; with the High Court this is a matter of discre¬ 
tion, while the Court of Session can use this power only for 
cause shown. 

It seems proper to mention here a very exceptional case Arrest by 
of the power of arrest being conferred by the Code. Because ^pressing 
it is so exceptional it is dealt with apart from all other cases ariot * 
where arrest is allowed. The power referred to is that con¬ 
ferred by section 130 of the Code. When a Magistrate finds 
it necessary or proper to disperse an unlawful assembly by 
means of military force, he may direct the Officer or I 

Non-commissioned Officer to whom this duty is entrusted to . 
arrest or confine any persons whom it may be necessary to 
arrest or confine in order to disperse the assembly. Section 
131 of the Code gives power to a Commissioned Military 
Officer to disperse an unlawful assembly on his own authority, 
when the public security is manifestly endangered by such 
assembly, and there is no Magistrate within reach. In such 
case the Officer so acting has similar authority to arrest and. 
confine as if he were acting under directions given by a 
Magistrate. 

In practice* in the actual trial of cases, the power to On processes 
issue process must be exercised with due regard to common in & enera h 
sense, to the saving of time and expense, and to the circum¬ 
stances of each case. Generally speaking, when a Court has 
a choice of processes, that process should issue at any given 
moment which seems likely do secure the attendance of the 
person whose attendance is desired with the least incon¬ 
venience to him, and with the least waste of public time, 
due regard being always had to the nature of the offence 
when the process is issued against an accused person. For 
where the process is against such a person, reasonable 
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security that justice will not be evaded is required. For 
instance, it would hardly ever be proper at the outset to 
issue merely a summons to a persoD charged with Culpable 
Homicide. Then, when process has to be issued it. must be 
issued without delay. Delay in issuing a warrant may 
give the person to he arrested opportunity to escape, and 
may in some instances allow ol opportunity lor his 
friends to send him warning. Where it is the duty of the 
complainant, or of an Accused, to pay for the issue of 
process to witnesses, the Court should always fix a time, 
and that not many days off, by which the necessary fees 
and expenses are to be paid into Court, such time being 
sufficiently ahead of the date for hearing to allow for the 
service and return of the summonses in good time. It is 
a good rule to fix dates for hearing with reference to the 
time required for getting those persons before the Court 
whose attendance is necessary in any capacity. It is better 
to have one adjournment of ten days than two of eight days 
each. Similarly, when it becomes evident that a search 
is necessary or advisable, the Court should issue the warrant 
at once, and should charge the Police to execute it with 
the least avoidable delay. No risk should be avoidably 
taken of the property being removed by reason of its 
becoming known that a search is impending. 

In fact, with processes, as with all else in the trial of 
cases, every act of the Court should he directed, where 
possible, to saving time and to getting each step of the 
proceedings completed as soon as may he, hut this again 
is subject to the condition that time, must, not he saved at 
the cost of an irretrievable failure of justice. It is to be 
observed, however, that losing time of itself sometimes 
causes such a failure. 



CHAPTER VI. 

The Criminal Courts in India. 


Exception being made of certain small Provinces, such Two 
as Coorg and Ajmir-Merwara, and of certain places, such asCourts ? 0 
Rangoon and Karachi, there are two distinct systems only 
of Criminal Courts in India, the Presidency Towns system, 
and the system applied in nearly all the rest of India. The 
Presidency Towns system being the simpler to describe, is 
taken first. It is based on the old, and now much altered, 
system of Courts in England, except that there is no Court 4 
of Quarter Sessions having concurrent jurisdiction for some 
cases with the Court above it in rank. 

In the Presidency Towns, then, there are only two System in the 
*■ ■ ■ Presidency 

grades of Courts, the High Court established under the Towns. 

Government of India Act, and the Courts of Presidency s. 6. 
Magistrates. The Presidency Magistrates are appointed S. 18 . 
by the Local Government. No special qualification is laid 
down for them, but in practice salaried Presidency Magis¬ 
trates are appointed from the Bar, that is to say, they 
have been Barristers, Advocates, Vakils, or Pleaders. One 
of them must be appointed Chief Presidency Magistrate, 
and thereby is vested with considerable administrative 
authority over the others, and can distribute the work 
arising for disposal among the various Courts much as 
he chooses. He has, of course, judicial authority over 
the Police, but the executive authority over them, which 
elsewhere is vested in the District Magistrate, belongs 
almost entirely to the Commissioner of Police. When 
sitting in Court the Chief Presidency Magistrate has no 
greater authority than any other Presidency Magistrate, 
except that he can issue warrants for searches for documents 
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and things in the custody of the Postal and Telegraph 
authorities, and that only he can take cognizance of a charge 
made against a married man of committing Rape upon the 
person of his own wife or commit such a man for trial. He 
also has a judicial or quasi- judicial: power not possessed by 
other Presidency Magistrates, namely that to release persons 
imprisoned for failing to give. security under Chapter VIII 
of the Code and to cancel bonds for keeping the peace or for 
being of good behaviour. 

The main features of the Presidency Towns system are 
that all Magistrates having jurisdiction in those Towns have, 
with the exceptions noted above, identical judicial powers 
with one another, and that there is no Court at all interme¬ 
diate in authority between the High Court and Magistrates. 
Thus all cases which cannot be settled by a Magistrate have 
to be tried before a Judge of the High Court sitting with 
a Jury, and any one sentenced to Death, or to Transporta¬ 
tion, or to imprisonment for a term exceeding two years, has 
in most cases no right ox appeal. The High Court is the 
Tribunal next in authority below the Judicial Committee of 
the Privy Council, and this last is of equal rank with the 
House of Lords sitting judicially. Therefore the High Court 
corresponds in rank with the English Court of Appeal. It 
is not considered necessary that the Assizes for London 
should be held always by one of the Lords Justices of Appeal. 
The Criminal Appeals Act has profundly modified the English 
system, and no doubt, in time, the Presidency Towns system 
based on the old English system will be modified also. W hat 
seems to be the natural evolution is for the High Courts 
to become Courts of Appeal only, while each Presidency 
Town has a Court of Barrister and Vakil Judges appointed 
directly by the Crown to take up all important original 
work, and to hear appeals from Magistrates. Such a Court 
could also be appointed at once at Rangoon, and, when¬ 
ever it was thought advisable, at any other large centre of 
commerce. 
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•esidency Magistrates have pv, ver to deal with allltnecessi 
cases shown by the Second Schedule of the Code to be triable tfon^the' 0 " 
by them, and they ought to dispose of all such cases wLlch appeal 
their powers of punishment enable them to punish adequately. 

Here we come upon another of those instances where the «, 
rights of the subject are much less in the Presidency Towns , 
than they are outside them. From a conviction * by a i 
Magistrate of the first class outside the Presidency Towns 
whose powers of passing sentence are the same as those of a v \ 
Presidency Magistrate there is an appeal if the sentence be 
of imprisonment, or of fine exceeding fifty rupees or of Ss. 408, 413. 
Whipping, the figure for fines becoming two hundred ! > 

rupees where the trial is what is called “ summary.” But s. 414 . 
there is no appeal fr i. a conviction by a Presidency 
Magistrate unless some part of the sentence be either 
imprisonment for a term exceeding six months, or fine 
exceeding two hundred rupees, that is to say, a person 
sentenced by a Presidency Magistrate to imprisonment | 
for six months and to a fine of two hundred rupees, or to 
whipping only, cannot appeal against that sentence. 

Doubtless this is because if appeals w r ere not so restricted 
the High Courts at the Presidency Towns would be over¬ 
burdened with the hearing of small criminal appeals. 

For it can scarcely be fairly urged that a Bench of Honorary 
Presidency Magistrates is less likely to go astray in a matter 
of finding or sentence than is a salaried provincial Magis¬ 
trate of fifteen years' service. This quite real grievance of 
the inhabitants of the Presidency Towns would be remedied 
by the establishment of the Court, foreshadowed above, 
intermediate between Magistrates and the High Court. In 
another aspect of procedure persons whose cases come before 
Presidency Magistrates have a far smaller guarantee, not of 
course of fairness, but of accuracy, than have those whose 
cases come before Magistrates outside the Presidency Towns. 

In an unappealable case before a Presidency Magistrate s. 362 ( 4 ). 
there need be no record at all of the evidence, and -where 
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the sentence is one of whipping only, or of fine not exceeding 
two hundred rupees only, there need not even be a state¬ 
ment of the reasons for the conviction. Against this, other 
Magistrates, except in summary trials, have to keep at least 
a very complete memorandum of all the material parts of 
evidence, and even in summary trials have to record a brief 
statement of the reasons for any conviction. Even in 
appealable cases the utmost a Presidency Magistrate is 
called upon to record in the way ot judgment is a “ brief 
statement,” which need not even, so far as those words go, 
amount to a statement of what facts he finds proved. 

Presidency Magistrates possess a power which no other 
Courts possess on the Criminal side. They may refer a 
question of Law for the decisi.' of the High Court, and 
may suspend judgment, or may' give judgment subject to 
the High Court’s ultimate decision. 

Besides the salaried Presidency Magistrates there may 
be honorary Presidency Magistrates, who, it is contemplated, 
will ordinarily sit in Benches. The Chief Presidency Magis- 
rate may make rules for the distribution of business, that 
is, may lay down what cases are to go before each Magistrate 
or Bench, and for regulating the constitution of Benches 
and the methods of settling differences of opinion between 
the members of any Bench. The conditions as to trial 
before such Benches, and as to appeal from their convictions 
and sentences, are the same as those in the case of a salaried 
Presidency Magistrate. The Code allows of the appointment 
of Additional Chief Presidency Magistrates. 

Outside the Presidency Towns the system in force in 
by far the greater part of the country is as follows. First, 
at the head of the Administration of Criminal Justice, is 
the High Court, or other ultimate Court of appeal and 
revision, for instance a Chief Court or the Court of a Judicial 
Commissioner. Next there is the principal Court of original 
criminal jurisdiction, called the Court of Session. It must 
be emphasised, as the mistake is frequently made, that this 
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taken from the Scottish system of Courts and not from the 
English, in which latter there are Courts of Quarter Sessions 
and Petty Sessions. The English Court to which the Court 
of Session most nearly corresponds is the Court of Assize, 
and not the Court of Quarter Sessions. Below the Court of 
Session are the Courts of Magistrates. They are, first the 
Court of the District Magistrate, who is of necessity a Magis¬ 
trate of the first class, then the Courts of other Magistrates 
of the first class, then the Courts of Magistrates of the second 
class, and finally the Courts of Magistrates of the third class. 

In small Provinces, such as Ajmir-Merwara, this system may 
be modified by local law or regulation, and there may be 
special arrangements, for instance, the same Officer may be 
both District Magistrate and Sessions Judge. There is a 
special arrangement for the town of Karachi, where one of 
the Judges of the Court of the Judicial Commissioner sits 
as Sessions Judge, an appeal lying to the other Judges of 
the Court. In Kangoon there is no Court of Session, but 
only the High Court, a District Magistrate, and Magistrates 
of the three classes. 

All courts are judicially and administratively subordinate judicial and 
to the High Court. Magistrates are subordinate only tiveSubor^ 
judicially to the Court of Session. All other Magistrates are ^nation of 
subordinate both judicially and administratively to the s I7 
District Magistrate. When, as is often the case, a Special 
Magistrate has jurisdiction in more than one District such a 
Magistrate is subordinate in respect of each case or other 
matter before him in his Magisterial capacity to the District 
Magistrate in whose District such case or other matter 
arose. 

The constitution and' duties of the Court of Session are The c t 
as follows. The Code requires that every Province either be of Session. 

Sessions Division or be divided into Sessions Divisions. £ 
There must be a Court of Session in every Sessions Division 
at the head of which Court is a Sessions Judge, who is its 



■ 


s. 31 ( 3 )- 


Powers of 
the Court of 
Session, 

S, 28. 


S. 31 ( 3 )- 



THB TRIAL OF CRIMINAL CASES IN INDIA. 


administrative chief. In any Court of Session there may 
also be one or more Additional Sessions Judges. They are 
colleagues of the Sessions Judge with co-ordinate judicial 
powers, and they take whatever work is allotted to them 
by the Local Government or the Sessions Judge. But, 
generally speaking, they do not relieve the Sessions Judge 
of any part of his administrative work. There may also 
be one or more Assistant Sessions Judges in any Court of 
Session, being subordinate Judges of that Court. Their 
powers of passing sentence are restricted. Appeals from 
their smaller sentences lie to the Court of Session. They 
try such cases as the Local Government or the Sessions 
Judge may direct. This makes it possible for an Additional 
Sessions Judge to suggest to the Sessions Judge that a case 
be transferred from the former to an Assistant Sessions 
Judge. Assistant Sessions Judges have no appellate powers. 

The Court of Session can try persons accused of any 
offence under the Indian Penal Code. In the case of an 
offence under any other law it can try a person accused where 
that law specially mentions the Court of Session as the 
proper tribunal, and under the combined provisions of 
section 28(2) of the Code and of the Second Schedule of the 
Code it can try a person accused of an offence under any law 
other than the Penal Code where that law mentions no Court 
for the trial of ihe offence, and where the offence is punishable 
with Death, or with transportation for life, or with imprison¬ 
ment for one year or upwards. Apparently if the special or 
local law mentions no Court, and the offence is not punishable 
as just, mentioned, the Court of Session has no jurisdiction, 
and a Magistrate before whom a case involving such an 
offence comes must deal with it himself, notwithstanding 
that owing to the state of the facts it is mixed up with the 
case of some other offence, and that this latter is triable 
only by the Court of Session. But it is improbable that such 
a complication would occur. An Assistant Sessions Judge 
cannot pass a sentence of Death, or of, transportation for a 





THE CRIMINAL COURTS IN INDIA. 


Ill 



ri^jexceeding seven years, or of imprisonment for a term 
exceeding seven years, so it would be utterly irrational to 
send a case of Murder to such a Judge, as, if there were a 
conviction, he could not pass either of the sentences provided 
by Law. Indeed, when a case is made over to an Assistant 
Sessions Judge, the Local Government or the Sessions Judge 
ought at least to examine it sufficiently to be able to hold, 
that the crime alleged to be involved is not of such serious- 
ness as to require a sentence exceeding that which an 
Assistant Sessions Judge can pass. Apart from the restric¬ 
tions so imposed by common sense the original jurisdiction 
of an Assistant Sessions Judge is the same as that of any 
other Judge of the Court of Session. 

Although, the Court of Session is the principal criminal How 
Court of original jurisdiction it cannot take direct cognizance trial comes 
of a case which it will try as a Court- of first instance upon sessfon^ 
the report or complaint of the Police or of a person interested S. 193* 
to bring such case before the Courts. A plaintiff in a civil 
case of however great importance institutes it in a Court 
which is competent to try it out in first instance, but a party 
cannot go i like manner to the Court of Session with an 
original < ' inal proceeding. The Court; of Session can take 
s a Court of original jurisdiction only upon 
om , __ made in the manner laid clown by the Code. 

Such commitment must- be made by a competent Court, 
usually that- of a Magistrate.. But occasionally a commitment, s. 478. 
may bo made by a Civil or Revenue Court. It is convenient s. 206. 
to note here that'power to commit for trial to the Court of 
Session is ordinarily restricted to Magistrates of the first 
class and Sub-divisional Magistrates, but that Magistrates of 
.Me second class can be speciall y empowered by the Local 
Government to exercise this p ower. Upon a commitment 
being made, the Court of Session is the usual forum for the 
trial of such criminal cases as by reason of their nature or of 
the severity of the punishment for which they seem to call 
are not triable, or properly tria ble, by a Magistrate. 
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As an appellate tribunal the Court of Session hears stfrne 
appeals, as already noted, from convictions by Assistant 
Sessions Judges, and it is the Court to which an appeal 
lies, in most'instances, from the convictions and sentences 
of Magistrates of the first class. It also has some revisional 
powers over the proceedings of Courts inferior to it, but these 
last, like the appellate powers, cannot be exercised by an 
Assistant Sessions Judge. The Court of Session sits at such 
places as the Local Government may direct. The usual 
practice is that while it is taking the Sessions in any District 
it sits at the headquarters of that District, and there hears 
also any appeals from any part of its jurisdiction which 
may come up for hearing. Otherwise it usually sits at its 
own headquarters which are almost always those of one 
of the Districts in the Sessions Division. The ' mn,y be a 
Sessions Judge sitting in one place, and one or m£ ftional 

Sessions Judges or Assistant Sessions Judges C ' e same 
Division sitting at the same time either there or elsewhere. 
Tlje Judges of the Court of Session are usually also Civil 
Judges. An Additional Sessions Judge may fill that office 
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simultaneously in two or more Sessions Di 
Sessions Judge may, in addition to that oflr- 
of Additional Sessions Judge in another D 
last possibility is mostly used in order that em 
tions may be speedily dealt with during the 
a bsence or incapacity of a Sessions Judge. 

A Sessions Judge or Additional Sessions Judge m»y pass 
any sentence authorized by Law. But any sentence of 
Death passed by a. Court of Session is subject to confirmation 
by the High Court. As there is now in England a right of 
appeal from convictions at Assizes the criminal jurisdictio. 
and authority of a Sessions Judge in India approximate to 
those of a Judge of King’s Bench and Assize in England, 
and are far greater than thoso of a Recorder. As the Judges 
of the Courts of Session in much of India are Judges of both 
fact and Law the responsibility resting upon them is very 
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When hearing appeals they are always final Judges 
of fact. The limitations already noted upon the powers of 
Assistant Sessions Judges place these Officers in much the 
same position as Courts of Quarter Sessions in England, 
except that these latter Courts have some appellate powers 
and some administrative jurisdiction. An Assistant Sessions 
Judge can pass any sentence of fine, or of transportation 
or imprisonment for a term not exceeding seven years, 
which is a legal punishment for the offence of which he 
happens to convict. The Sessions Judge is a Court of 
reference in some cases relating to security for keeping the 
peace or for being of good behaviour, and, can make over 
such cases to any other Judge of the Court. Probably in most 
instances a territorial allocation is the most convenient method 
of assigning trials and appeals to an Additional Sessions 
Judge for disposal, but under section 192(3) of the Code 
it would be equally open to the Local Government to assign 
to a particular Additional Sessions Judge commitments by 
and appeals from particular Magistrates, or particular cases 
as they arise, or “ such cases as may be made over to him. 
for trial or hearing by the Sessions Judge,” or such cases 
as come up for trial or hearing between specified dates. 

The Court of Session and every Judge presiding in it has 'all 
the powers given to any Court under the Code to order rind 
enforce the attendance of witnesses or the productio/n of 
evidence, or to order searches on grounds appearing in a case 
being heard by the Court. 

There is one power which the Court of Session and the Powers in 
District Magistrate exercise concurrently, namely t hat of 
sending for records in Revision, but where one of these; Courts 
has done this in a particular case the other cannot deal in 
that way with the same case. The orders which can be 
passed in Revision include a refusal to interfere with the 
proceedings of the lower Court, an order directing that a 
commitment be made, one directing that further in quiry be 
made where a person has been discharged or a c omplaint 
s, cc ‘ 8 
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has been dismissed, and one making a reference to the \ 

Court, with a view to interference of some other kind being 
made with the order of the lower Court. 

Below the Courts of Session are the Courts of Magistrates 
The Code provides that every Sessions Division either shall 
be a District or shall consist of Districts. And every District 
may be, but need not be, divided into sub-divisions. It is 
allowable for a part or parts of a District to be constituted 
a sub-division or sub-divisions, while the rest of it does not 
form part of any sub-division. The Local Government can 
make any alteration it pleases in the number and extent 
of sub-divisions, can alter the limits of any Sessions Division 
or District, and can alter the number of Sessions Divisions 
or Districts in the Province. Logically the Code should go 
on to direct that every sub-division, or District or part of 
a District not divided into sub-divisions or forming part of 
a sub-division, shall consist of Police circles, in each of which 
there shall be a Police Station with an Officer in charge 
and such other Officers as may be necessary. But the 
Code has no such direction, and the consequence is that a. 
Police circle may be partly in one sub-division and partly 
in another. When such is the case there are almost certain 
to be administrative difficulties in the work of the Station, 
and it is probable that a legal practitioner who set himself 
to t he raising of questions of jurisdiction would have many 
chances of doing so, as the Police might not always be careful 
to send each case to the particular Court having jurisdiction 
where> it arose. 

The Code provides that there is to be a District 
Magist rate in every District, and allows of the temporary 
appointment of an Additional District Magistrate in case 
, of nect ssity. And it provides for there being Courts of 
Magistrates of the first class, of Magistrates of the second 
class, arid of Magistrates of the third class. Magistrates, 
like all other judicial officers except the Judges of the 
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strict Magistrate or Additional District Magistrate 
inust be a Magistrate of the first class. Wherever in this 
book it is said that Magistrates of the first class possess 
any power, it must therefore be understood that the 
power is necessarily possessed by District Magistrates. 
In each District there are usually several other Magistrates 
of the first class, besides some of each of the other two 
classes Usually when a Magistrate is posted to a District 
his jurisdiction as a Magistrate extends throughout it. 
But the Local Government, or the District Magistrate 
subject to its control, may from time to time define areas in 
which all or any of a specified Magistrate’s powers, or some 
of his powers, are to be exercised. This is part of the general 
power of distributing work which is conferred on the District 
Magistrate by various sections of the Code. 
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Magistrate, but the power to appoint such Officers is so anTtheir 
worded as to make its exercise optional and not compulsory, Magistrates, 
this course being adopted so as not to give rise to an illegal s ‘ I3 ' 
state of affairs whenever there is an emergent vacancy. The 
Local Government may either appoint the Sub-Divkvusial 
Magistrates itself or confer the power to do so on the District, 5 

Magistrate. Any Magistrate of the first or second class may 
be a Sub-Divisional Magistrate. In some respects the Code 
gives considerably greater powers to Sub-divisional Magis¬ 
trates than to Magistrates of the first class, unless the latter 
be specially invested with such powers, and there are even 
a few powers possessed inherently by a Sub-divisional 
Magistrate which a Magistrate of the first class cannot have 
at all, unless he be also a Sub-divisional Magistrate himself. 

For instance, there is the power to direct warrant * of arrest 
to landholders which was noticed in Chapter V It seems 
anomalous that a Magistrate should be vested with such a 
power, when, at the same time, he can impose a sentence of 
only one-fourth the length of that which can be imposed by 
a Magistrate who is not vested with that power, and cannot 
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even try a large category of cases which the latter can try. 

A further anomaly is that a Magistrate of the second class 
who is also a Sub-divisional Magistrate, while at a trial he 
cannot impose a sentence of imprisonment for a term exceed¬ 
ing six months, can indirectly cause a person to be kept 
in imprisonment for one year by that person’s being the 
subject before him of a proceeding under section 110 of the 
Code and even further can recommend to the sessions 
Judge in such a case that such person be imprisoned for 
three years. No doubt there are sparsely inhabited and 
backward parts of India where it is advisable that junior 
and inexperienced Magistrates, or Magistrates not m the 
higher ranks of the public service, should be able to exercise 
the general powers of a Sub-divisional Magistrate. It is 
suggested, however, that such cases would be better dealt, 
with by a local law than by a provision having legal operation 
all over '.‘ndia. 

Section 14 of the Code provides for the appointment of 
Special Magistrates, with powers of any one of the three 
classes, at the discretion of the Local Government The 
L<r . Government has discretion to confer on such a Magis- 
trate"only some of the powers of a Magistrate of the class to 
which he is appointed. And by the terms o£ the appointment 
it can restrict theexercise of the powers conferred to particular 
cases, or to a particular class or to particular classes of cases. 
Such powers may also be conferred to have effect in any 
local area, which need not be either a District or wholly 

Most special Magistrates fall into 


within & single District. 


one or other of two classes, the first being Public Ser ants, 
officers of certain executive or administrative Departments 
who are g ven power to deal with small infractions of tne 
law affecting their own work, and the second being private 
individuals ypon whom the Local Government sees fit to 
confer Magisterial powers. Of the first class the most 
frequent instances are those of officers of the Jail, Irrigation, 
and Forest Departments who can respectively deal wit 
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oices committed within the precincts of the Jail, or against 
the Irrigation law, or against the Forest law. Of the 
Honorary Magistrates some sit individually and .some 
in Benches. Their jurisdiction is generally quite local, 
extending to one or more Police circles, or to the area 
of a Municipality, or, in the case of some large landlolders, 
to their own estates. Practising lawyers may not sit as 
Magistrates where they practice, section 557 of the Code 
forbidding this. The local jurisdiction of an official Special 
Magistrate is generally' conterminous with the area in 
which he exercises his executive or administrative func¬ 
tions. When Magistrates are directed by the Local Gov¬ 
ernment to sit together as a Bench, the Bench may be 
invested with any of the powers conferred or conferrable 
under the Code on a Magistrate of any of the three 
classes, and territorial limits may be specified for the 
exercise of its jurisdiction. But the Code evidently con¬ 
templates that each member of every Bench should be 
separately appointed, and that each should be invested 
with the powers of one of the three classes. At the same 
time each such member may not be able to act in the trial of 
cases except as a member of the Bench. Where no special 
directions are given by the Local Government, a Bench 
will have the powers of the highest class of Magistrates to 
which any member of it present and taking part in the 
proceedings actually before it belongs. Such a Bench 
might be a Magistrate of the second class one day when a 
Magistrate 6f that class happened to be present and taking 
part in the proceedings, and a Magistrate of the third class 
on another day when only Magistrates of the third class 
were present. But the Bench, as a Bench, may be invested 
with higher powers than are conferred upon any of its 
members individually. For instance, a Bench of Magistrates 
of the second and third classes may, as a Bench, have the 
powers of a Magistrate of the first class. Even on a Bench 
consisting of two persons unanimity cannot always be 
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looked for, this applying even to simple questions of fact. 
Still less can invariable unanimity be expected with a Bench 
of five members in the exercise of the various discretions 
left to Courts by the Code and by other Laws. So there 
must be rules to meet the cases of differences of opinion. 
Other subsidiary matters have also to be provided for. 
Therefore the Local Government may make rules consistent 
with the Code for the guidance of Benches in respect of 
the class of cases to be tried, which it may be noted, is merely 
a repetition of a power already granted by section 15 of the 
Code, in respect of the times and places of sitting, of the 
constitution of each Bench for conducting trials (no doubt 
to meet instances where the composition of the Bench is 
not identical at each hearing of a case), and of the mode 
of settling differences of opinion between the Magistrates 
who have to decide a question before the Bench. When 
the Local Government has not made rules for these purposes 
the District Magistrate, subject to its control, may make 
them, and similarly with any particular point which is not 
covered by rules made by the Local Government; It might 
be convenient for the Local Government to leave the rules 
as to times and places of sitting to be made by the District 
Magistrate while making rules on all the other points 
itself. 

All Magistrates, that is, Magistrates of all the three 
classes in his District, Sub-divisional Magistrates in his 
District, Benches of Magistrates exercising jurisdiction in 
his District, and Special Magistrates exercising jurisdiction 
in his District, are subordinate both judicially and adminis¬ 
tratively to the District Magistrate, but where a Special 
Magistrate or Bench has jurisdiction in two or more Districts 
the subordination in respect of each particular case will be 
to the District Magistrate in whose District the happenings 
giving rise to the case arose. Similarly, all Magistrates, other 
than himself and the District Magistrate, who exercise 
jurisdiction in a sub-division are subordinate judicially and 
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nistratively to the Sub-divisional Magistrate, subject to 
the same proviso in the case of Magistrates whose jurisdiction 
extends beyond the one sub-division. The Sub-divisional 
Magistrate’s authority over other Magistrates is of course 
subject to the control exercised o ver the Sub- divisional 
Magistrate by the District Magistrate. 

The judicial and £«<m~judioia] powers of; a Sub-divisional 
Magistrate over Magistrates subordinate to him are consider¬ 
able. They include power to transfer to any Magistrate 
competent to try it any case judicially before the Sub- 
divisional Magistrate, power to pass sentence in a case tried 
by a Magistrate of lower powers and referred under section 
349 of the Code, and power to withdraw a case from any of 
the subordinate Magistrates and to try it himself or to 
transfer it to some other competent- Magistrate for trial. 
The District Magistrate can exercise all these powers in 
respect of all the Courts of Magistrates in his District, and 
in addition can call for the records of case3 tried by any such 
Magistrates. This last power is possessed concurrently with 
the Court of Session. It would seem doubtful whether a 
District Magistrate or Sub-divisional Magistrate ought to 
transfer a case which did not occur within the local jurisdic¬ 
tion of an official Special Magistrate from some other Court 
to that Magistrate, even though, apart from territorial 
jurisdiction, the Special Magistrate has power to dispose of 
it. For instance, the Superintendent of the Jail may be a 
Special Magistrate with jurisdiction conterminous with the 
Jail precincts. Probably it would not be right to transfer 
to him for trial a case of Theft, or of Causing Hurt, arising 
outside those precincts. Apart from such special cases, 
where a transfer is made by a Magistrate competent to 
order ifc, the territorial jurisdiction of the Court to which it 
is transferred does not come into question, if that Court 
is subordinate to the Court ordering the transfer. It pre¬ 
sumably would be legal for the District Magistrate or 
Sub-divisional Magistrate to transfer a case, for instance, 


<3L 


Some 

instances of 
Subordi¬ 
nation. 

S. 192. 


S. 528. 

Ss. 192, 528. 
S. 435 
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from an Honorary Magistrate having jurisdiction outside 
Municipal limits to a Bench having jurisdiction only within 
those limits. A Sub-divisional Magistrate can be invested 
s * 435* by the Local Government with power to call for and inspect 
the records of Courts subordinate to him. But upon such 
inspection he can take only very limited action, that is, he 
can send the record back if no cause for interference appears, 
and otherwise can only report any illegality, or impropriety, 
or irregularity, which he considers to have occurred, to the 
District Magistrate. 

and judicial The judicial powers of Magistrates to pass sentences are 
powers of contained in sections 32 to 35 of the Code. Presidency 
trates o?each Magistrates and Magistrates of the first class can pass 
class. sentences of imprisonment of either description not exceeding 

the term of two years. Therein can be included Solitary 
Confinement to such extent as is allowable by Law in each 
case. They can also impose fines not exceeding Rs. 1,000. 
They can also impose sentences of Whipping. All this 
is subject to the proviso that in any given case the limit¬ 
ations of sentence contained in the law constituting the 
offence, or providing for its punishniennt, are not exceeded. 
Subject to the same proviso Magistrates of the second class 
can pass sentences of imprisonment for a term not exceed¬ 
ing six months, in which such Solitary confinement as may 
be legal can be included, and may impose fines not exceed¬ 
ing two hundred rupees in each case. Magistrates of the 
third class can pass only sentences of imprisonment for a 
term not exceeding one month, and sentences of fine not 
exceeding fifty rupees in each case. They cannot include 
Solitary Confinement in the punishments inflicted by 
: - them. 

The Code then deals with cases of combined punishments. 
It must be remembered that the provisions of the Indian 
Penal Code on this subject are sufficient to meet the case 
of combined sentences passed by the Court of Session, so 
the Code specifically deals only with such combined sentences 


Combined 

punishments. 
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pmuM^y Magistrates. The provisions now being discussed 
apply both to Courts in the Presidency Towns and to Courts 
outside them. 

The general principle of the Indian Penal Code is that 
where a sentence of fine is imposed, and the fine is not without^ 
promptly paid, the Court should pass a sentence of imprison- ment an( j 
ment in default of payment of the fine. The undergoing of in 

this imprisonment in default need not cancel the liability payment, 
to pay the fine, but the Code provides that when it has 
been undergone only fin special grounds shall the fine be 
realized. The Indian Penal Code also provides that where 
the offence is punishable with fine only the imprisonment 
in default of payment is to be simple, and is not to exceed 
a period of two months where the fine does not exceed fifty 
rupees, or one of four months where the fine does not exceed 
one hundred rupees, or one of six months in any other case ; 
and secondly that where the offence is punishable with 
imprisonment as well as with fine the imprisonment m 
default of payment of a fine is not to exceed one-fourth of 
the maximum term of imprisonment provided for the offence, 
while it may be of any description which is provided for the 
offence. The Criminal Procedure Code carries these principles 
further in adapting them for use by Courts with limited 
powers. It enacts in the first place that the Courts may 
not pass sentences of imprisonment in default of payment 
of fines exceeding what the Law allows in each case; 
secondly, that a sentence of imprisonment in default of 
payment of a fine is not to exceed in length the longest 
sentence which the Court passing it could pass as a substantive 
sentence; and thirdly, that, where part of the substantive 
sentence imposed by the Court is imprisonment, then any 
further imprisonment ordered in default of payment of a 
fine shall not Exceed one-fourth part of the maximum 
substantive sentence of imprisonment which the Magistrate 
can pass. The effect of these provisions will perhaps best 
be explained by stating some examples of possible sentences 
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y each class of Magistrate. In each case the sentence of 
imprisonment in default of payment of fine is tlu maximum 
which the law allows in view of (a) the amount of the fine 
imposed, (6) the existence or non-existence of a substantive 
sentence of imprisonment, and (c) the powers of the Court, 
that is, its grade. 


Offence for 
which convicted. 


Theft, I P. 
sec, 379. 


O., 


Making the At¬ 
mosphere nox¬ 
ious to health, 
I. P, C., sec. 
277. 


Being an Owner 
or Occupier of 
land and fall¬ 
ing to give 
information of 
Riot, I. P. Cm 
sec. 154. 


Magte. of 3rd 
Class. 


(a) Impt. 
1 mo. 


for 


(b) Fine of 
Rs. 20 with 
Irapt. for 
1 mo. in 
default. 


(o) 


S. Impt. 
for 1 day 
and fine of 
Rs. 50 with 
Impt. for 
7 d a y s in 
default. 


(a) Fine of Rs. 
50 with 8, 
Impt. for 
1 mo. in 
default. 


(b) 


(c) 


(a) 


(b) 


(o) 


M&gfce. of 2nd 
Class. 


Impt. for 6 raos. 


Fine of Rs. 150 
with Impt, for 
6 mos. in default. 


S. Irapt. for 1 day 
and fine of Rs. 
200 with Impt for 
l mo. and 15 days 
in default. 


Fine of Rs. 50 with 
8. Impt. for 2 
raos. in default. 


Fine of Rs. 100 
with S. Impt. 
for 4 mos. in 
default. 

Fine of Rs. 200 
with S. Irapt. for 
6 raos. In default. 


Fine of Rs. 50 with 
8. Irapt. for 2 
raos. in default. 

Fine of Rs. 100 
with 8. Impt. for 
4 mos. in default. 

Fine of Rs. 200 
with 8. Impt. for 
0 mos. In default. 


Magte. of 
1st class 
or Presy. 
Magte. 


Irapt. for 2 yrs. 


Fine of Rs. 120 
with Impt. for 
9 mos. in default. 


S. Irapt. for 1 day 
and fine of Rs* 
1000 with Irapt. 
for 6 mos. ip 
default. 


Fine of Rs. 50 with 
8. Impt. for 2 mos. 
in default. 


Fine of Rs* 109 
with S- Irapt. for 
4 rao3. in default. 


Fine of Rs. 500 
with S. Impt. for 
0 mos. in. default. 


Fine of Rs. 50 with 
8. Impt. for 2 mos. 
in default. 

Fine of Rs. 100 
with S. Impt for 
4 mos in default. 

Fine of Rs. 1000 
with 8. Impt. for 
6 mos. in default. 
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Magte. of 

1st Class 
or Presy. 
Magte. 

Offence for 
which convicted. 

Magte. of 3rd 
Class. 

Magte. of 2nd 
Class. 

Voluntarily 
Causing Hurt, 
I* P. 0., sec. 

323. 

(a) Impfc. for 
1 mo. 

Impt. for 6 mos. 

Impt for 1 yr. 


(b) Fine of 
Rs. 30 with 
Impt. for 1 
mo. in 

default. 

Fine of Rs. 150 
with Impt. for 3 
mos. iu default. 

Fine of Rs. 1000 
with Impt. for 3 
mos. in default. 


(c) S. Impt. for 
1 day and 
fine of Ro. 
50 with 
Inapt, for 7 
days in 

default. 

S. I. for 1 day and 
fine of Rs. 200 
with Impt. for 

1 mo. and 15 days 
in default. 

S. I. for 1 day and 
fine of Rs. 150 
with Impt. for 3 
mos. in default. 

Mischief. 

I. P. C., sec. 
426. 

(a) Irapt. for 

1 mo. 

Impt. for 3 mos. 

Impt. for 3 mos. 


(b) Fine of Rs. 
20 with 
Impt. for 
22 days in 
default. 

Fine of Rs. 200 
with Impt. for 22 
days in default. 

Fine of Rs. 1000 
with Irapt. for 22 
days in default. 


(c) S. Impt. for j 
1 day and 
fine of Rs. 50 
with Impt. 
for 7 days 
in default. 

Impt. for 3 mos. and 
fine of Rs. 200 
with Irapt. for 22 
days in default. 

Impt, for 10 days 
and fine of Rs. 
800 with Impt. for 
22 days in 
default. 


<SL 




In tlie Nc ' * jgulation Provinces the Local Government Special 

may confer up. any District Magistrate, or upon any other Non! rS m 

Magistrate of the first class, power to try certain further Regulation 

tit • . Districts, 

cases as a Magistrate. This means power to try them 

. . ^ s. 30* 

without commitment and with the procedure of a Magistrate, 

and not with the procedure of the Court of Session. The 
cases concerned are those of all offences not punishable with 
Death. A Magistrate so empowered can impose, on con¬ 
viction, any sentence of fine allowed by Law, and any 
sentence of imprisonment or of transportation for a term, 
in each case, not exceeding seven years, but cannot 












Offences 

tried 

together. 


$♦ 35* 
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impose a sentence of either imprisonment 01 transporta¬ 
tion for a term longer than that. And, not being empowered 
to try offences punishable with ‘Death, such a Magistrate 
cannot pass a sentence of Death. If the Local > Govern¬ 
ment confers such powers then the general effect of sections 
30 and 34 of the Code, which deal with this subject, is to 
place the Magistrates concerned, so far as powers of trial 
and punishment go, on the same level as Assistant Sessions 
Judges. 

When a Court tries more offences than one at the same 
trial it can impose for each offence a punishment up to the 
maximum which it could impose for such offence under 
sections 31, 32, 33, and 34 if it were trying it alone, and 
can make the sentences passed concurrent or consecutive, 
but they will be consecutive unless the Court orders them 
to be concurrent. This power is subject to certain limi¬ 
tations. The first is that no person is to be sentenced 
to imprisonment for more than fourteen years at a single 
trial. The second is that no Court other than a High Court, 
a Court of Session, or a Magistrate specially empowered under 
sections 30 and 34 of the Code in a. Non-Regulation Province, 
is to impose more than twice the aggregate punishment- 
which it could impose under its ordinar) r powers as jrrovided 
by sections 32 and 33 of the Code. If, in any of the examples 
given of sentences in connection with imprisonment in 
default of payment of fines, the Court |lad before it two 
distinct offences of Theft, Poisoning > 3 . Atmosphere, 
Causing Hurt, or whatever it might be, it could then impose 
for each of the offences for which it convicted the whole 
of one of the alternative sentences above set out. It would 
not be necessary for a Magistrate of the first- class dealing 
with an offender in one proceeding for two separate thefts, 
(let us suppose for stealing a bullock from A and another 
bullock from B on the same night), to send him for trial to 
the Court of Session merely on the ground that he deserved 
a heavier sentence than one of imprisonment- for two years. 
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S. 37- 


Magistrate himself could pass a substantive sentence of 
imprisonment for two years on each of the two charges, 
and order that the sentences should run consecutively. And 
it seems that each such sentence might include the maximum 
term of Solitary Confinement allowed by Law. Section 35 
of the Code is in terms subject to the provisions of section 71 
of t he Indian Penal Code, thus ensuring that the Substantive 
Law is not altered by a provision of the Code which is a 
part of Adjective Law. 

Besides powers of sentencing. Magistrates have all the 
inherent powers of a Court, and all powers conferred on powers. 
Courts generally by the Code or by other Laws, such, for S. 36 . 
instance, as the Evidence Act. Their further powers, class 
by class, are containd in the third Schedule to the Code. 

The fourth Schedule contains lists of further powers which 
can be conferred by the Local Government or by the District. 
Magistrate upon each class of subordinate Magistrates. 

The District Magistrate has fewer such powers of investiture 
than has the Local Government, and he must exercise his 
powers subject to the control of that Government. It 
seems that the District Magistrate can confer powers upon 
Magistrates only by specifying on each occasion the indivi¬ 
dual Magistrate or Magistrates concerned, while the Local 
Government can confer powers upon Magistrates specially by 
name, or in virtue of their office, or upon classes of officials 
generally by their official titles. Either the Local Govern¬ 
ment or the District Magistrate can withdraw powers which 
it or he has respectively conferred, but the District Magis¬ 
trate necessarily cannot withdraw or supersede those con¬ 
ferred by Government, while Government can withdraw any 
power conferred*by any officer, including a District Magis¬ 
trate, subordinate to it. When an official is appointed in a 
new place to an equal or higher office he retains the powers 
he had in the local area he came from, unless the Local 
Government directs otherwise. Equally, if an officer has 
been temporarily promoted from a lower office to a higher. 


s. 38. 


S. 39.. 


S„ 41 . 


S. 40. 




Justices of 
the Peace. 

$. 22 
S. 25. 


Removal of* 

judicial 

officers. 

5. 26 . 


The powers 
of Magis¬ 
trates. 
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he resumes, upon reverting to the lower office, the powers 
which he exercised while he held only that office, even 
though he now be appointed to fill it in some new local 
area. All this applies only so long as he remains under the 
same Local Government. 

The Code provides for the appointment of Justices of 
the Peace by Local Governments. They must not be 
subjects of a Foreign State. This presumably admits of 
subjects of His Majesty’s Indian Feudatories being so 
appointed. Certain High Officers and certain judicial officers 
are Justices of the Peace ex-officio. Since the passing of 
Act XII of 1923 Justices of the Peace have ceased, to have 
any distinct judicial functions under the Code. 

Certain Judges and Magistrates can be removed only by 
the Governor-General-in-Council. But the Local Government 
can suspend any Judge or Magistrate other than a Judge of 
a Chartered High Court, and can remove any Judge or 
Magistrate except those just mentioned. 

The ordinary powers of a Sub-divisional Magistrate 
include all those appropriate to original proceedings which 
a Magistrate can have, except a few which it is proper to 
reserve to the District Magistrate. Magistrates of the third 
class have just the powers needed either in the routine proce¬ 
dure of a Criminal Court, or for assisting in the routine of 
the prevention and detection of crime. Magistrates of the 
first and second classes occupy intermediate positions, and 
Magistrates of the first class can be invested with nearly all 
the powers of a Sub-divisional Magistrate, and with some, 
such as the power to try summarily, which cannot be con¬ 
ferred upon a Sub-divisional Magistrate who is a Magistrate 
of the second class. Only a few comparatively unimportant 
powers can be specially conferred on a Magistrate of the third 
class, whose inherent powers can be roughly described as 
follows: power to take immediate action where an offence 
is committed in his presence, or evidence shows that a 
person, in his Court has committed an offence of which 
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take cognizance; power to endorse process from 
outside the jurisdiction, and to order persons arrested on 
warrants from outside the jurisdiction to be taken before the 
proper Court; power to take all steps necessary to cause the 
appearance of persons or the production of evidence and 
things required in cases before his Court; power to order 
the restoration of property in cases before his Court; power 
to forward to the appropriate Court property found on the 
execution of a search-warrant, which came from outside the ' ' 
jurisdiction; power to take emergent action, when actually 
present, in regard to an unlawful assembly ; power, even 
where he could not take cognizance of the offence, to order 
a remand, not being a remand to Police custody, of an 
accused person during a Police investigation ; power to ask 
for the issue of a commission ; power to levy penalties on 
forfeited bonds of his own Court; power to dispose of 
property judicially before his Court; power to pass emergent 
orders in the case of perishable property seized by the Police 
upon due suspicion. 

On the other hand, the powers inherent in a District Powers 
Magistrate which cannot be conferred upon a Sub-divisional confined to 
Magistrate or upon a Magistrate of the first class are the Mag^trtte! 
following : power to issue search-warrants for documents or 
things in the possession of the Postal or Telegraph authorities ; 
power to order those authorities to produce and deliver 
documents or things in their possession; power to cancel 
securities- given for keeping the peace or being of good 
behaviour (with certain reservations where the final order 
is that of a superior Court); power to direct the release or 
discharge of persons imprisoned in default of giving security ; 
the powers in Revison already mentioned ; power to issue 
commissions for the examination of witnesses; power to Ss. 503 , 506 . 
hear appeals against, or to revise orders concerning, penalties $s. 514 , 515 . 
on forfeited bonds ; power to order the restoration of abducted $, 552 . 
females; power to order a preliminary investigation by an 
Inspector or other superior officer of Police into cases of s - 196 B. 


Ss. 95 , 96 . 


S. 125. 


S. 124 . 








s. 350- 
S. 406 A* 
S< 56r. 

S. 37- 

S. 406 . 

Some cases 
of special 
jurisdiction. 
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offences against the State and some other offences of.' 
formal judicial cognizance cannot be taken without the 
sanction of the Local Government; power to tender a 
pardon in a case judicially before another Court; power 
to quash certain convictions even though there be no 
appeal; power to hear appeals about the rejection of sureties 
in certain cases; power to take cognizance or dispose of a 
charge made against a married man of committing Rape 
on his own wife; power to confer certain powers on 
subordinate Magistrates. In addition, he can be empowered 
to hear appeals against orders calling for security to keep 
the peace or to be of good behaviour, which otherwise would 
lie to the Court of Session. 

A few cases of special or restricted jurisdiction have 
to be noticed. Section 29R of the Code provides that if 
an offender is under the age of fifteen years when he appears 
or is brought before the Court, and the offence alleged 
against him is not punishable with death or with transporta¬ 
tion for life, then, notwithstanding that it is shown in the 
Second Schedule of the Code as triable only by the Court 
of Session, he can be tried, that is, the offence can be finally 
dealt with and not merely inquired into, by a District 
Magistrate or Chief Presidency Magistrate, or by certain 
other specially empowered Magistrates. Under section 29A 
the powers of Magistrates of the second and third classes 
in regard to offences punishable with imprisonment or with 
fine exceeding fifty rupees cannot be exercised in cases 
where the alleged offender is an European British subject 
and claims to be tried as such. Under Chapter XXXIII 
of the Code all cases where the complainant and the accused 
persons or any of them are respectively European and Indian 
British subjects, or Indian and European British subjects, 
or where in view r of the connection with the case of both an 
European British subject, and an Indian British subject it 
seems just to apply the provisions of that Chapter, the trial 
of less important cases is to be by a special Bench of two 



1 st rates of the first class, one an European and the 
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other an Indian, and that of the more important cases 
usually triable by Magistrates by the Court of Session. 
“ Complainant ” for the purposes of these provisions includes 
a person who has given information to the Police, but not 
a person acting merely in the execution of a public office 
held by him., in. virtue of which he complains or gives 
information. Under section 34A of the Code no Court of 
Session and no Magistrate outside the Presidency Towns may 
pass a sentence of whipping on an European British subject. 



Questions as 
to a Court's 
jurisdiction. 


Rules of 
local juris¬ 
diction apply 
to Police 
also. 

s. 551. 


CHAPTER VII. 

Jurisdiction and Taking Cognizance. 

The following are the chief questions arising as to a 
Court's legal power to deal with a given case : ( 1 ) can the 
Court deal with cases arising in that locality 1 ( 2 ) can the 
Court, deal with cases involving the trial of, or inquiry into, 
offences of that description ? ( 3 ) is there some provision of 
the Law which ought to be, but has not been, satisfied before 
a Court can entertain the case? and (4) is the Court vested 
with power to take cognizance, that is, to commence judicial 
proceedings ? Chapter II has already discussed the Second 
Schedule of the Code, which deals with the second of the 
above questions, and here it suffices to add that inquiries 
into cases triable by the High Court or Court of Session 
can be made by those Magistrates who are empowered 
to commit for trial. The first, third and fourth of the 
questions are dealt with in Chapter XV, Part A, of the Code, 
sections 195 to 199 of the Code, and sections 190, 193 and 194 
of the Code, respectively. Some of the bars to jurisdiction 
will be discussed in a later Chapter. Thus the present 
Chapter is concerned with local jurisdiction, with power to 
take cognizance, and with some exceptions to the general 
rules about cognizance. 

As already noted in Chapter IV, the jurisdictk 
Police of a given Station to investigate a given 
determined by the rules governing the local jurij 
Courts. As a matter of course a Police-Offic< 
higher than that of officer in charge of a Statioi 
to investigate cases which could be investigated uj 
Police of any one of the Stations within the area to w 7 
he is appointed. 
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ie first and principal rule about local jurisdiction is General rule 
that ordinarily every offence shall be tried or inquired into ^dtdYction! 
by a Court within the local limits of whose jurisdiction it S. 177. 
was committed. The basis of this rule is that it is for the 
general convenience of parties and witnesses. 

The next rule is that where there are two elements in Cause in one 
an offence, one a thing done, and the other an ensuing [^another! 
consequence, the offence may be inquired into or tried by S. 179. 
a Court having jurisdiction where the thing was done, or 
by one having jurisdiction where the consequence ensued. 

The principle here is that it is just as likely in such cases 
that general convenience will be subserved by proceedings 
in the one local area as that it will be by proceedings in the 
other. 

The same principle underlies the next rule. It is that Offence in 

..... one place, 

where an act is an offence by reason of its relation to some act related 

other act which is an offence, or which would be an offence another. 

but for certain of the General Exceptions in the Indian s. 180 . 

Penal Code (e.g., those relating to infancy, lunacy, and 

the like), the offender may be tried, either where his own 

act was committed, or where the act to which it is related 

was committed. The result of this is that, if A in Benares 

abets B in the commission of Theft at Delhi, and B 

commits the Theft, A may be tried at either Benares or 

Delhi, while B can be tried only at Delhi. Apparently 

if B does not commit the theft A can be tried only at 

Benares. Then we can consider the hypothetical case of 

harbouring in the Midnapur District a person who has 

escaped from lawful custody in die Hughli District. 

We are dealing at present with section 180 of the Code, 

and so far as that goes the harbourer could be tried at either 

Midnapur or Hughli. Section 181, which will be dealt with 

in due course, and not section. 180, enables a Court at 

Midnapur to try the person who escaped from custody at 

Hughli; if section 180 stood alone he would have to be 

tried at Hughli. 
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There are other cases where it cannot be stated a priori, 

a i __1. ^ /vm i '•V'l 


38a- and apart from the circumstances of each case, which forum 
Kidnapping, wou pi be the more generally convenient for judicial proceed¬ 
ings. These are mentioned in sub-sections (2), (3) and (4) 
of section 181. (The conjunction with these of section 181(1) 
tz accidental rather'than logical as this latter is based 
upon a different principle). Sub-section (2) deals with 
cases of criminal misappropriation and criminal breach of 
trust. Such cases may be taken up by a Court having local 
jurisdiction in any place where any part of the property 
concerned was received or retained by the offender. In 
some such cases the owner of the property might be the only 
witness from the place where the misappropriation or breach of 
trust occurred, while many witnesses might appear to testify 
to the offender’s having used it as his own at some other 
place. Theft, offences, such as Robbery, which include 
Theft, and offences including possession of stolen property, 
are dealt with similarly by sub-section (3). Probably many 
cases of assisting to conceal stolen property could be shown 
to include possession of it at least for a time. Before the 
Code was amended in 1923 the dishonest receiver could not 
be tried in a jurisdiction where the thief had possessed 
the property before passing it to the receiver but had not 
stolen it. Now both the thief and the receiver can be tried 
where the theft, or offence including theft, was committed, 
or in any jurisdiction where the thief (or perhaps the robber) 
possessed the property, or in any jurisdiction where any 
person received or retained it having reason to believe it to 
be stolen. A theft is committed at Allahabad and property 
Cawnpore to Aligarh, and there dishonestly 
Thief and receiver can be tried at any of 
places. Sub-section (4) of section 181 deals 
wllJU offences of kidnapping and abduction. Such 

offences may be tried by a Court having jurisdiction 
where the kidnapping or abduction was effected, or by one 
having jurisdiction at any place through which the person 


taken via 
received, 
the three 
with the 



,pped or abducted was conveyed, or by one having 
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jurisdiction at any place where such person was concealed 
or detained. . ’ 

The provisions of the Code as to the place of trial referring What applies 
to any stated offence apply “ a fortiori ” to any aggravation applies to the 
of that offence. Thus those regarding the u venue ” for the greater 
trial of a case of Theft apply to cases of Theft in a Building, 
and to cases of Robbery, and those regarding the “venue” 
for the trial of a case of Kidnapping apply to cases of 
Kidnapping with intent to Murder. 

Sections 182 and 183 of the Code relate to cases where confirming 
there is or reasonably might be doubt as to where the offence ^ nd 

was committed, or where the commission of the offence was, journey, 
so to speak, spread out over more local aieas than one. 

The principle applied is that in such cases the trial may be 
in any local area where the offence or any part of it was, 
or may reasonably be supposed to have been, committed. 

The particular instances dealt with are : where it is genuinely 
uncertain in which of two or more areas the offence was 
committed, though there is good reason to believe that it 
was committed in some one of them ; where the offence is 
a continuing one and continues to be committed in more 
than one area, for instance Mischief by Causing a widespread 
inundation, Indian Penal Code, section 432, or Wrongful 
Confinement effected by placing the person confined in a 
locked vehicle which is sent on a journey through two or 
more local areas; where the offence consists of several acts 
done in different local areas, such as Waging War in divers 
places, and collecting arms for such War in other places; 
and where the offence was committed whilst the offender 
was in the course of performing a journey or voyage. In* 
such cases the trial or inquiry may be before a Court having 
jurisdiction in any of the local areas mentioned in the cases 
of doubt, or of a continuing offence, or of an offence con¬ 
sisting of acts done in several local areas; and before a 
Court through or into the local jurisdiction of which either 
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the offender, or the person wronged or injured, or the thing 
in respect of which the offence was committed, passed in 
the course of the journey or voyage, m the case of a journey 
or voyage. It is to be noted that the last provision applies 
only when the offender is in the course of a journey or voyage. 

It might well be amended so as to apply equally when the 
person injured or wronged by an offence is upon a journey 
or voyage. If a person travelling from Allahabad to Delhi 
were deprived of property by theft while the train was 
standing in the Station at Etawah, it might be that public 
convenience would be better subserved by a trial at Delhi 
than by one at Etawah. 

Section 185 of the Code enables the High Court to 
decide any question which arises as to the jurisdiction, in 
which a ease is to be heard. Where proceedings have been 
commenced in Courts subordinate to different High Courts 
that High Court in whose province proceedings first, com¬ 
menced has the first right to decide that they shall continue 
where they are. If it does not so decide, the other High 
Court can make an appropriate order. 

Special The provisions above discussed all conform to the rule 

cSvernment. of enabling that .-3a to be chosen for trial or investigation 
in which the pro. ' lings will be taken with as little incon¬ 
venience to all concerned, and as much speed, as possible. 
But to the general rule just referred to there are some excep¬ 
tions, and cases coining within any of these exceptions may 
be tried at places having no relation at all to the offence 
involved. The first exception is that contained in section 
178 of the Code, and it is in the nature of a discretionary 
power vested in the Local Government. This power may 
not be employed after the High Court has made an order 
transferring a case to a particular Court either under its 
Statutory powers, or under the powers conferred bv section 
526 of the Code. Subject to this proviso the Local Govern¬ 
ment is given unfettered discretion to direct that any case 
or class of cases committed for trial in any District shall be 
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in some specified Sessions Division. Section 7 (4) 
of the Code provides that a Presidency Town is a District 
for the purposes of the Code. This power would therefore 
seem to enable the Local Government to withdraw a case 
from the original criminal jurisdiction of the High Court 
at such a Town, and to cause it to be tried by a Court of 
Session. Looked at broadly, the power enables the Local 
Government to pass special or general orders for the removal 
of trials to some different place of hearing, an action which 
might be of use if unreasonable popular excitement or 
prejudice existed at the normal place of trial. But 
probably this power ought not to be used merely for the 
purpose of withdrawing some class of cases from the 
Court of a particular Judge. The power of the Local 
Government to transfer the Judge is a far more appro¬ 
priate remedy. The power possessed by the Local Govern¬ 
ment of distributing cases between the Judges of a Court 
of Session must also be remembered. 

The next of these exceptions is that contained in section Dangerous 

. ... anddespe- 

181 (1) of the Code. It relates to cert ain classes of dangerous rate 0 ffen- 

or desperate offenders. It provides that any of the offences ders * 

of Being a Thug, of Being a Thug and committing Murder, 

of Dacoity, of Murder in Dacoity, of Having Belonged to 

a Gang of Dacoits, and of Having Escaped from Custody, 

may be inquired into or tried by any Court within the local 

limits of whose jurisdiction the supposed offender may be 

found. The actual wording of the sub-section is open to 

criticism. Section 400 of the Indian Penal Code makes 

punishable, not Having belonged to a gang of Dacoits, 

but Belonging to a gang of Dacoits. Similarly sections 224 

and 225A of that Code deal with offences of Escaping from 

Lawful Custody, and not with Having Escaped from such 

Custody, as is plain from the marginal words to section 

225A. Still the meaning of section 181 (1) of the Code is 

clear. It can be put thus in other words; that offences 

punishable under section 302, Indian Penal Code, when 
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offender is a Thug, and is charged with committing 
murder in the course of his career as a Thug, and offences 
punishable under any one or more of sections 310, 395, 396, 
400, 224 (when an escape is actually effected from lawful 
custody), and 225A (also when an escape is actually effected 
from lawful custody) of the Indian Penal Code, may be 
tried or inquired into by a Court having jurisdiction at any 
place in British India where the person accused of committing 
such offence may be found. It may reasonably be said 
that offences punishable under sections 310 and 400 of the 
Indian Penal Code continue to be committed wherever the 
offender may be, and that a person who escapes from lawful 
custody is thereafter in an active state of being an offender 
until he is re-captured. But the provision making it possible 
to try offences of murder in special circumstances, and offences 
of dacoity, at any place is evidently based, not upon the 
continuing character of the offence, nor upon considerations 
of convenience, but upon the heinous character of each offence 
so treated. 

A special The third exception relates to four classes of offences 

S a some CaSe S alt under Special Laws. Three of these classes are against 

special i aW s relating to means of communication, namely Railways, 
Telegraphs, and the Post Office, the fourth being offences 
against the Law as to Arms and Ammunition. An offence 
coming within any of these four classes may be tried in a 
Presidency Town, whether the offence is or is not stated to 
have been committed in such Town, provided that the offender 
and all the witnesses necessary for his prosecution are to be 
found within the Town in question. It seems highly impro¬ 
bable that both the Accused and all the witnesses, not merely 
a majority of them, necessary for his prosecution, should 
be in a given place without its being legal to try the case in 
that place under the provisions of either section 17 i or section 
180 or section 182 of the Code. There seems no far-reaching 
principle upon which the operation of section 184 of the Code 
is confined to Presidency Towns. If the Accused and all 
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itnesses against him are at Lahore there seems no more 
reason against trying him there than against trying another 
person in similar circumstances at Madras, 


and Local Laws have provisions about the 


Some Special 
place of trial 


of offences constituted by such Laws. 

Sections 186 and 187 of the Code deal with the case of premiers 

from outside 

its appearing in one local area that a person who is in that the Juris- 
area has committed an offence in another local area., while he 
cannot be tried for that offence in the local area where he is. 

They are designed to prevent the escape of known or sus¬ 
pected offenders. Power is conferred upon Presidency 
Magistrates* District Magistrates, and Sub-divisional Magis¬ 
trates to take action, .and the Local Government may 
empower other Magistrates of the first class to do so. The 
offence dealt, with must be triable in British India but need 
not necessarily have been committed in British India. The 
Magistrate must see reason to believe that a person within 
the limits of his jurisdiction has committed without his 
jurisdiction an offence which cannot, either under the 
provisions of the Code, or under those of any other Law, 
be tried within those limits, but is triable in British India. 

The* information giving him 
apparently come to him by 

usually be conveyed to him by a report, oral or in writing, 
from a Police-Officer, or be contained in a petition from a 
person w’ronged by the offence, or alleging that he had been 
so wronged, asking that action he taken against the person 
alleged to be guilty. In either case the inherent powers of a 
Court enable a Magistrate to make any preliminary inquiry 
he thinks fit to make before he takes any definite action. 

Whenever, with or without such preliminary inquiry, a duly 
empowered Magistrate sees reason as above set out, he can 
inquire into the offence as if it had been committed within 
his jurisdiction. That is, he can compel the attendance of the 
Accused and of witnesses and can proceed to hold an inquiry. 

Jso doubt the general lines of the procedure for the trial of a 


reason to believe this may 
any sort of means and will 
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Sumorans Case, or of that for the trial of a Warrant Case, or 
of that at an inquiry with a view to commitment, would be 
followed according to the nature of the case. The sections of 
the Code under discussion do not say in terms what is to 
follow, but it would seem, as a matter of ordinary justice, 
that, if, after such inquiry, no cause were to appear for holding 
that the offence was committed by the person accused, or 
if the person accused were to succeed in utterly discrediting 
the evidence tendered against him, the proceedings ought 
to be dropped. But for cases where a prima, facie case is 
made out against the Accused we must read sections 186 
and 187 of the Code together, and in what now follows it 
is assumed that such a primd facie case has been made out 
in one locality or another. Then, where the Magistrate 
having territorial jurisdiction happens to have taken cogniz¬ 
ance of the case, and to have issued a warrant for the arrest 
of the person accused, the only thing remaining to be done 
is to send the Accused under the warrant, with the record 
of any proceedings which may have been taken, to the 
Magistrate who issued the warrant, and this no matter 
what opinion about the value of the evidence the Magistrate 
acting under section 186 may hold. Further, when the 
Magistrate acting under section 186 has himself issued a 
warrant for the arrest of the person accused, and no warrant 
has come from the other Court, the proceedings and the 
Accused are to be sent to the District Magistrate of the 
District where the proceedings under section 186 are taken 
unless the Magistrate taking them is himself the District 
Magistrate or a Presidency Magistrate. If there is, in 
addition, a Sub-divisional Magistrate between the Magistrate 
taking the proceedings and the District Magistrate, then 
the Accused and the proceedings are to go in the first instance 
to the Sub-divisional Magistrate, but it is not quite clear 
whether the Sub-divisional Magistrate can then, if he thinks 
it right to do so; send the accused and the proceedings on 
to the proper jurisdiction direct, or whether he in his turn 
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refer the proceedings to the District Magistrate. It is 
least clear that in this class of casas where proceedings 
under section 186 of the Code are initiated by a Sub- 
divisional Magistrate the Accused and the proceedings must 
be forwarded through the District Magistrate. Where the 
Magistrate acting under section 186 is a District Magistrate 
or Presidency Magistrate, or where the case stated 
or made out has nob involved the issue of a warrant of 
arrest, and the charge is bailable, the proceedings (and, 
when a District Magistrate or Presidency Magistrate is 
acting, the Accused if in custody), can be sent direct to the 
Court having territorial jurisdiction. In bailable cases bail 
is to be taken, under the usual conditions, for the appearance 
of the Accused before that Court. Where the proceedings 
are concerned with an offence properly triable in the District 
in which the proceedings under section 186 are taken, then 
the Accused and the proceedings should in all cases be 
forwarded direct to the Court in that District having terri¬ 
torial jurisdiction in respect of the offence. In this last 
instance section 346 of the Code might sometimes be applicable. 
The Code does not explicitly state what are the duties 
of a Sub-divisional Magistrate or District Magistrate to whom 
one of these cases is sent by a subordinate Court, but pre¬ 
sumably such Magistrate has jurisdiction to deal with the 
case according to the opinion which, he himself may form 
after perusal of the record of the proceedings, that is to say, 
that if no warrant has come from the proper jurisdiction 
and he considers that no prima facie case is made out, he 
can stay the proceedings and discharge the person accused, 
and if bail has not been allowed in what he considers to be 
a bailable case he can make an order allowing bail, and if 
he thinks that the Accused should be sent on for trial he can 
send him on, and so on. Where it is doubtful to which 
of two or more Courts a case taken up under section 186 of 
the Code should be sent, that is if it is not clear what Court 
has territorial jurisdiction, or if under the provisions of 



Extra¬ 
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sections 177 to 184 of the Code two ox more Courts have 
jurisdiction to deal with the case- and it is not clear to which 
it would be proper to send it, a reference should be made 
to the High Court, and that Court will order where the 
inquiry or trial is to be held. 

Sections 188 and 189 deal with what is called “ extra - 
territorial jurisdiction,” that is, jurisdiction over offences 
committed outside the Realm. The Legislature of India 
has power to make Laws applying to certain persons outside 
British India, and the Indian Penal Code, int^r alia, applies 
to such persons. The persons, in question are (a) Native 
Indian subjects of the Crown wherever they may be, even 
outside India, (b) all British subjects within the territories 
of any Native Prince or Chief in India, and (c) servants of 
the Crown, irrespective of their nationality, in the terri¬ 
tories of any such Native Prince or Chief. Consequently the 
Courts in British India can try persons of these classes accused 
of committing offences outside India, or in the territories of 
the Feudatory States, as the case may be. And in many 
cases the local Courts where the offence in question was 
committed can also try such an offender; And in general 
no one should twice be put in jeopardy for the same cause. 
It should therefore be remembered that when a case is dealt 
with in the exercise of extra-territorial jurisdiction the plea 
may possibly be raised that it lias already been dealt with 
by a Court having local jurisdiction where it is said to have 
been committed, and that if such a plea be raised it must 
be duly considered. Subject to this general caution we find, 
first that section 188 of the Code allows any Court in whose 
territorial jurisdiction a person is found who is subject to 
the general extra-territorial jurisdiction of the Courts of 
British India, and has committed an offence outside British 
India bringing him within, the purview of that jurisdiction, 
to deal with him in respect of that offence as if it had been 
committed at the place in British India where he is found. 
This, it will be noted, supersedes all the usual provisions of 
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3ode as to the place of inquiry or trial. It also allows 
the Police to deal with him as if he had committed the 
offence at the place in British India where he is found. Of 
course a Court dealing with such an offence must be of a 
class, and must have the powers, which would enable it to 
deal with the particular case concerned if it had been com¬ 
mitted in British India; and the general conditions for 
taking cognizance must be fulfilled, and the general bars to 
taking cognizance apply, in respect of everything except local 
jurisdiction. The power of the Courts in British India to 
exercise this extra-territorial jurisdiction is further limited. 
No charge as to any such offence is to be inquired into or 
tried in British India unless, where there is a Political Agent 
for the place where the offence appears to have been 
committed, the Political Agent certifies that it ought to be 
inquired into in British India, or, where there is no Political 
Agent, the Local Government sanctions the proceedings in 
the particular case. No doubt “ inquired into ” in section 
188 of the Code includes “tried.” And there is a further 
safeguard. When proceedings have been taken to deal with 
such a case in British India and have terminated in a manner 
which, if the offence had been committed in British India, 
would stand in the way of subsequent proceedings (that is, 
in the general way, if the person concerned could invoke 
the provisions of Chapter XXX of the Code as to previous 
acquittals and convictions against any subsequent proceed¬ 
ings), then the proceedings so taken in British India are 
to be a bar to any proceedings to obtain the extradition of 
the person concerned to the country in which the offence is 
alleged to have been committed. This, too, is an instance 
of the rule that a person is not to be put- twice in jeopardy 
for the same cause. 


When a case is being dealt with under the extra-terri- A special rule 
torial jurisdiction, and there is evidence in it which it would i^Extra” 06 


he proper to obtain by the issue of a commission if the offence temtof,ial 
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had been committed in British India, that is. if such evidence 
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appears to be neoessarj 7 for the ends of justice, and the 
attendance of the witnesses concerned cannot be obtained 
in the Court trying the case without an amount of delay, 
expense, or inconvenience which under the circumstances of 
the case is unreasonable, and that evidence has already been 
taken before a Political Agent, or before a judicial officer 
in or for the territory in which the offence is alleged to have 
been committed, then the Local Government may direct 
that copies of depositions made, or of exhibits produced, 
before such Political Agent or judicial officer, shall be received 
as evidence by the Court in British India dealing with the 
case. It is to be noted that this provision admits copies 
of documents admitted before another Court, whereas 
proceedings on Commission apply only to oral evidence. 
The reason for the provision is that there may be many 
cases where there would be serious objection in the foreign 
country concerned to an original document being taken out 
of that country. It is submitted that, as a general rule, 
not much weight would be attached to evidence of witnesses 
taken in the absence of the Accused, whom he had no 
opportunity for cross-examining, if it were shown to be 
reasonably likely that cross-examination would have been 
effective if applied to them. The principle upon which this 
admission of evidence taken elsewhere is allowed is that 
of avoiding the trouble of taking over again what has already 
been taken, where the delay, expense, or inconvenience 


caused would be much out of proportion to the importance 
of the case, and to the bearing of the evidence upon it. 

Before quitting the subject of territorial jurisdiction it 
is necessary to notice the provisions of section 529(d) and 
of section 531 of the Code. The latter of these sections 
provides that where there has been an error about the Court 
in which a case was tried or inquired into, or in which any 
other proceeding was taken, by way of its being tried, 
inquired into, or taken in a wrong local area, the finding, 
sentence, or order shall not be set aside upon that ground, 
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__^. is made out that the error has in fact caused a 

failure of justice. The principle underlying this provision 
is that a trial in a wrong place may possibly prejudice the 
Accused or some other party by preventing him from pro¬ 
ducing evidence or obtaining information which might have 
materially aided him in the case, but that, apart from such 
things, any one of the King’s Courts will give to a party 
as fair, open, just, and complete a hearing as will any other 
of the King’s Courts. Section 530(d) provides that if pro¬ 
ceedings under section 186 happen to be taken without due 
authority, but in good faith, the proceedings are not to be 
set aside on the ground of the lack of authority. The 
principle upon which this enactment is based is that proceed¬ 
ings under section 186 of the Code have no finality, and at 
most lead up to the arrest of an accused person, and to his 
being brought before a competent Court. If that Court 
convicts him the fact that he came before it by a slightly 
irregular procedure is no ground for reversing the conviction 
if that conviction be well-founded. If the competent Court 
discharges or acquits him he has nothing serious to complain 
of, and his civil remedy against any person who maliciously 
caused the proceedings to be taken is adequate. If the 
proceedings were taken without malice and in good faith, 
it is one of the cases where some individual suffering has 
to gq uncompensated in the general interest. 

After the question of local jurisdiction comes that of ^^ c g e cog "' 
power to take cognizance. “ To take cognizance ” means to 


pv ’ » V* v - — 0 , 

commence judicial proceedings formally in such a way that, 
in default of a transfer of the case, the Magistrate or his 
successor in office will continue to deal with it, and will 
finally conclude it in one or other of the ways by which the 
Code empowers Magistrates to conclude a criminal trigjor 
inquiry! ""Cognizance can be taken in one or other of three 
ways.” The first is upon complaint. A Complaint is an 
allegation, which is generally presented in writing, but may 
be oral, made to a Magistrate, that some person, whether 


S. 190. 
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known or unknown, has committed an offence, and so 
with a view to that Magistrate’s taking action under the 
Code. It does not include a report made by a Police-0 cer 
in his capacity as such. The Court Fees Act requires 
complaints concerning non-cognizable offences to be stamped, 
and directs that il they are made orally the Magistrate is 
to exact the fee when he examines the complainant. 1 ie 
second mode of taking cognizance is upon Police Report. 
This phrase does not seem to be intended to be restricted to 
Police Reports under section 173 of the Code made aitei sue i 
an investigation as has been discussed in Chapter 1\ of this 
book, but to be intended to cover all sorts of written reports 
received from the Police and indicating that an offence o 
any kind has been committed. For instance, if an Cfticer 
in charge of a Police Station should find it proper to report 
to the District Superintendent, or to a Magistrate, that he 
felt certain that a forgery had been committed, and believed 
that if this were not looked into other serious offences would 

probably follow, it seems that cognizance taken upon receiving 

such a report should be regarded as taken upon Police Report. 
But, unless specially directed to do so, the Police-Officer 
concerned could not investigate the case of forgery, and his 
note about it would not be a report after investigation 
submitted under section 173 of the Code. The third mode 
0 t taking cognizance is upon information received from any 
per sou other than a Police-Officer, and not amounting to 
a Complaint, or upon the Magistrate’s own knowledge or 
suspicion that an offence has been committed It will be 
noticed that the wording of section 190(l)(e) of the Code lends 
support to the contention that information received from a 
Police Officer in any form, and even without there haying 
been an investigation, is a “Police Report.” Bo the three 
ways of taking cognizance, are : first, by reason of a private 
person’s moving the Court to take action in respect of an 
' offence which he knows, believes, or alleges to have been 
committed, or by reason of a Court’s or public servant’s 
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similar lines ; secondly, upon, the Police reporting 
to the Court an occurrence which includes or involves an v 
offence ; and thirdly, upon its coming to the knowledge of a 
Magistrate gmm-judicially, or non-judicially, that an offence 
has been committed, or that there is reason to believe 
that an offence has been committed. It will be seen that 
if those concerned are acting in good faith each one of these 
grounds affords to the Magistrate ample reason for setting 
the law in motion. The Code makes one distinction between 
Public complaints, and Private and other complaints. That 
distinction is that when a Court or a Public Servant makes 
a complaint in writing it is not necessary to examine the S. 200 (aa). 
complainant before issuing process against the Accused. It 
is a reasonable presumption that a complaint made by a Court 
or Public Servant concerning something done with reference 
to the work of the Court or the public duties of the Public 
Servant is made in good faith, and that the facts stated in 
■ that complaint exist, or that there is good reason for believing 
that they exist. On the other hand, as a matter of experience, 
quite a sensible proportion of private complaints are made 
in bad faith, and this no doubt is the case in other countries 
besides India. It is common for private complaints to aver 
the Existence of facts which really are non-existent, and. 
grossly to exaggerate existing facts. These considerations 
justify this differentiation between public and private 
complaints, and would, indeed, justify a still greater 
differentiation. 

Section 190 of the Code further provides that a Presidency courts which 
Magistrate, or a District Magistrate, or a Sub-divisional ^ e alway£ 
Magistrate may take cognizance of any offence in any one cognizance, 
of the three manners above described. All of such Magistrates 
can deal with a case of any offence, however serious, by way 
of either trial or commitment for trial. The case of apparent 
difficulty is that of a Sub-divisional Magistrate of the second 
class. But he can commence inquiring, with a view to 
commitment, into any case which the Code does not empower 
cg . 10 



THE TRIAL OF CRIMINAL CASES IN INDIA. 



Government 
can empower 
other 

Magistrates 
to take 
cognizance 
on complaint 

or Police 
report. 


S. 190 (2.) 


Magistrates 
who can be 
empowered 
under the 
third head. 


S. 190 (3-) 


Special 
provisions 
about cog¬ 
nizance 
taken under 
the third 
head. 


him to try himself, as for instance a case of Forgery, India 
Penal Code, section 465, and should he find that the facts 
are such that a Magistrate of tfie first class can deal adequately 
with the case, so that a commitment to the Court of Session 
is unnecessary, sections 209 and 346 of the Code enable him 
to send the case for trial to a Magistrate of the first class. 

If such a Magistrate takes cognizance of a case which he is 
empowered to try, and after hearing it completely is of 
opinion that the offence is of a gravity which he can not 
adequately punish, he can refer the case to the District 
Magistrate for punishment under section 349 of the ( ode 
° Any other Magistrate can be specially empowered by 
either the Local Government or the District Magistrate to 
take cognizance of offences which he can legally try or 
commit for trial, either upon complaint or upon Police 
report. A Magistrate of the second or third class so empower¬ 
ed, consequently can take cognizance only of cases which he 
can actually try, unless, being a Magistrate of the second 
class, he has also been empowered to commit for trial. 

The Local Government can also empower any Magistrate ; 
of the first or second class to take cognizance in the third 
mode that is otherwise than upon Complaint or Police report. 
This power too is restricted to cases which the Magistrate 
concerned may legally try or commit for trial, so, m the case 
of a Magistrate of the second class upon whom it is conferred, 
who is not also empowered to commit for trial, it is restricted, 
to cases which such a Magistrate can try. 

It has been pointed out that the third mode of taking 
cognizance is quasi -judicial or non-judicial in its origin. 
Section 191 of the Code therefore contains provisions safe¬ 
guarding persons concerned from possible partiality or 
prejudice arising out of such an origin. As a matter of 
good faith and public policy, a Magistrate who has taken 
cognizance under section 190(c) of the Code must let the 
Accused know that cognizance was taken under that clause, 
and must do so before any evidence is taken. Tin 
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or any one o: two or more Accused, may then 
demand trial in another Court, but, as a commitment inquiry 
is not atrial, this does not debar a Magistrate who has taken 
cognizance in this manner from committing the Accused for 
trial before a superior Court. But unless the case be one 
for commitment, steps must be taken to have it sent to some 
other Magistrate for trial. 

Section 192 of the Code is one of the sections enabling Transfer of 
work to be distributed between the Magistrates and Benches subordLate 
of Magistrates in a District. It enables District and Sub- 
divisional Magistrates to transfer cases of which they have nizance. 
taken cognizance to any subordinate Court competent to 
try them or to commit them for trial no matter whether 
that Court has or has not power to take cognizance itself, 
and it empowers the District Magistrate in turn to empower 
any Magistrate of the first class to transfer any case of which 
he has taken cognizance to any other specified Magistrate in 
the District who is competent to try the Accused or to 
commit him for trial. Incidentally this enables a District 
Magistrate to empower a Sub-divisional Magistrate who is a 
Magistrate of the first class to transfer cases to a Magistrate 
who has not ordinary jurisdiction within his sub-division. 

A Magistrate to whom a case is sent by a transfer made 
under section 192 or any other section of the Code is not 
said to take cognizance of such a case, for cognizance has 
already been taken by the Magistrate before whom it originally 
came, and there is only one taking of cognizance for any 
given case. 

Section 193 deals with the taking of cognizance by the 
Court of Session. As already set out in Chapter VI, that 0 f Session, 
Court- can take cognizance of an original case, that is of a 
charge for trial, as opposed to an appeal or application for 
revision for hearing, only upon a commitment duly made. 

Section 194 of the Code deals with the taking of cogniz- Cognizance 
ance by the High Courts as Courts of original jurisdiction, court H * gh 
They can take cognizance upon commitment made under the 
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Code, under any other provision of the Code, and under the 
powers conferred by the Letters Patent of a Chartered High 
Court. And a further and exceptional, method is provided, 
namely that of information exhibited by the chief Law 
Officer of the Crown under sanction from the Local Govern¬ 
ment. Under the Law of England it is an inherent right of 
the Crown to cause information of a “ misdemeanour ” to 
be laid by the Attorney-General before the King’s Bench 
Division of the High Court of Justice. It is an exceptional 
method of bringing certain offences to trial and is used but 
seldom. Some years ago it was used to bring to trial a 
personal libel upon His Majesty the King. In India the 
Advocate-General takes the place of the Attorney-General. 

We now come to the subject of bars to jurisdiction, 
which forbid the Courts to take cognizance when, but for 
these provisions of the Code, they might do so. The first 
and most important class of such bars is that, under section 
195 of the Code, in most cases of contempts of the lawful 
authority of Public Servants, and in cases of offences against 
Justice when committed in connection with actual judicial 
proceedings, and of forgeries in judicial proceedings, the 
Courts may not take cognizance except upon the complaint 
in writing of the Public Servant or Court concerned. This 
class of bars is considered in Chapter XXX of this book. 

Then comes a class of cases where by reason of the 
nature of the offences concerned it is best in the public 
interest that the proceedings, if any are to be taken, should 
be instituted by or on behalf of the Executive Government. 
The class of cases so dealt with is of a nature likely often 
to involve acute controversy or embittered feeling or both. 
It includes all offences against the State (except one which 
merely involves the receipt of stolen or plundered 
property), stirring up class hatred, circulating false rumours 
to cause mutiny or public disturbance, Election offences and 
keeping a lottery office. It is considered that the initiative 
in such matters is best left to the Executive Government or 
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Officer specially empowered by it. Certainly these 
are classes of cases where it would not be wise to permit 
a private individual, probably prejudiced, and possibly 
ignorant of the basic principles of Law and Order, to initiate 
proceedings. There is, of course, nothing in the Code or in 
any other Law to prevent the Police from gathering informa¬ 
tion about such offences and communicating it to their 
official superiors, but unless ordered to by a District Magis¬ 
trate or Chief Presidency Magistrate they have no power 
formally to investigate them, so cannot make searches in 
respect of them, or compel the attendance of persons whose 
statements are desired. An investigation, if ordered, has to 
be by an Inspector or Officer of higher rank. 


Section 196A of the Code is not unlike section 196, but As to cases 
it deals with certain cases of Conspiracy. First, one can racyT^*" 


eliminate cases to which, by reason of their coming under 
section 195, it does not apply. Where a conspiracy is in 
connection with one of those offences where a complaint is 
required of the nature to be dealt with in Chapter XXX, 
that complaint, if made, is sufficient warrant for a competent 
Court to take cognizance. Then, where section 196, that 
relating to Offences against the State and some few other 
offences, applies to the substantive offence, a conspiracy to 
commit that offence cannot be taken cognizance of by the 
Courts without the same sanction from the Executive which 
is required for taking cognizance of the substantive offence. 
For the rest section 196A of the Code deals with certain 
cases of Conspiracy where some sort of discrimination should 
be exercised before the Law is set in motion. Where we 
are concerned with a conspiracy to commit an act which, 
though illegal, is not an offence, or with a conspiracy to do 
a legal act by illegal means, cognizance cannot be taken 
without the consent of the Governor-General-in-Council, the 
Local Government, or some Officer empowered by the 
Governor-General-in-CounciL Such cases of Conspiracy are 
likely to raise very difficult legal points for consideration, so 
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it is proper that a prosecution for one of them should not be 
embarked upoD without grave consideration or considerable 
assurance as to what facts can be proved. W here w t, art 
concerned with a conspiracy to commit a non-cogmzable 
ofience, or an offence not punishable with Death, or with 
transportation, or with Eigorous Imprisonment lor two 
years or upwards, a list which can be classified as “ certain 
classes of minor offences,” there must be a consent m 
writing to the proceedings being taken accorded by the 
Local Government or by a Chief Presidency Magistrate or 
District Magistrate empowered by that Government to 
accord that'consent. With these, as there is an offence 
directly concerned, there will not be so much likelihood of 
legal doubts, but Conspiracy is not a simple branch of the 
Law, and it is inadvisable to leave the decision to prosecute 
solely in the hands of private persons or, in the case of 
cognizable offences, in the hands of the Police. Here again 
a District Magistrate or Chief Presidency Magistrate may 
order an Inspector of Police or officer of higher rank to 
make a preliminary investigation. 

Certain Public Servants can be removed from office 
only by the Governor-General-! n-Council or by the Local 
Government. Section 197 of the Code deals with the case 
of any such person, or of any Judge of a Court or Magistrate, 
being accused of committing an offence while acting in his 
judicial or official capacity. If the allegation be true the 
facts would in most cases justify the dismissal of the offender 
from his judicial or official position. It is therefore advisable 
that, before bo be prosecuted, the authority alone having 
power to dismiss him should have opportunity to see whether 
there is a primd facie case to go upon. Therefore section 
197 requires the sanction of that authority, or of some 
Officer empowered by it, before cognizance is taken of any 
such case against such a Judge, Magistrate or Officer. It 
further grants to the Government sanctioning the prosecution 
a power, similar to that contained im section 178 of the 
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specify the Court before which the trial is to take 
place. This power no doubt would be used to obtain trial 
in a Court- where no local prejudice arose from the fact of 
the Accused’s having exercised or misused his authority in 
that local area. The Government may also determine by 
whom and in what manner the prosecution is to be conducted. 

Section 132 of the Code makes the sanction of Govern- Arising cut 
ment necessary before any person is prosecuted on account pLssioi^of 
of acts purporting to be done under the powers conferred Rl0ts * 
by Chapter IX of the Code dealing with the suppression 
of Riots. 

Section 198 of the Code relates to offences which are Offences 
essentially private concerns in most instances, and in others mostly^ 
usually affect only the individuals personally concerned. 

They are cases of Criminal Breach of Contract, of Defamation, concerns, 
and of offences against Marriage, including Bigamy. Cogni¬ 
zance is not to be taken of any of such offences except upon 
complaint by or on behalf of a person aggrieved by the offence 
concerned. It is arguable on general principles that the. 
offences punishable under sections 493 to 496 inclusive of the 1 

Indian Penal Code are so heinous that all proper means 
should be used to bring them, when committed, before the 
Courts. A good deal could be said in favour of making 
Bigamy and its aggravations cognizable offences. But 
social conditions in India make it proper to deal cautiously 
with such offences, and that is the ground for placing them 
on the same footing as Criminal Breaches of Contracts and 
Defamations. These latter are plainly so entirely personal 
matters that no outsider should be allowed any say in 
deciding whether any one of them is to be the subject 
of a prosecution. 

Section 199 of the Code deals with cases of Adultery and Offences as 
of Enticing away a Married woman from her husband. Some, women! 6 ** 
perhaps, are of opinion that these should not be offences 
punishable criminally at all, while others would make the 
Law even more extensive and severe than it is. However 
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this may be, the Legislature sees fit to regard the acts'm 
question as concerning solely the aggrieved husband and his 
family. They hurt others only indirectly. Therefore the 
right, to prosecute is restricted to the husband, or in his 
absence to any person who had care of the woman on his 
behalf when the offence was committed, or by some one 
acting for him when he cannot act for himself. Women 
who do not usually appear in public, minors, idiots, lunatics, 
and sick persons can be represented by guardians or others 
for the purposes of sections 198 and 199. 

The Arms Act, the Excise Acts, the Post Office Act, the 
Registration Act, the Northern India Salt Act, the Stamp 
Act, and some other Acts, require in regard to certain offences 
punishable under them that the proceedings be instituted by 
some particular Officer or Authority. 

All bars to cognizance of offences apply also to cogni¬ 
zance of abet? mts of, or of attempts to commit, those same 
offences. 

There remain some further eventualities upon the 
happening of any of which a Magistrate is debarred from 
dealing with a criminal case with which he otherwise could 
deal. Under section 337 of the Code when a pardon under 
that section has been accepted, and there are reasonable 
grounds for holding any accused person to be guilty, the 
case must result in a commitment and cannot be finally 
decided by a Magistrate. 

A Sessions Judge or other Judge of the Court of Session 
ought not to try, when presiding in that Court, a case which 
he has, as a Magistrate, committed for trial. Nor should 
a judicial officer himself try a case of which he has 
requested, or directed, the prosecution, or institution, in his 
judicial capacity. There may also be cases where his having 
decided some cognate matter is a reason for a particular 
officer’s not trying some subsequent case. J.hese, however, 
are often matters for the exercise of discretion, and can 
be met by the powers of transfer given to certain superior 
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Section 487 of the Code relates to matters of this 
ihd and will be taken up in a subsequent Chapter. 

Section 556 of the Code bars all Judges and Magistrates Persons! 
from trying or committing for trial any case in which the mteres * 
Judge or Magistrate dealing with it is personally interested, 
unless the Court to which appeals ordinarily lie from his 
decisions specially permits him to do so. The illustration 
to this section appears to include within its provisions cases 
where a Magistrate, in the exercise of his official duties in 
some other capacity, has ordered a prosecution for an offence 
against some Law imposing duties upon him in that other 
capacity. 

Under section 561 and the Second Schedule of the Code Rape on a 
only a District Magistrate or Chief Presidency Magistrate Wlfe< 
may take cognizance or dispose of an offence of Rape alleged 
to have been committed by a married man upon the 
person of his wife. 

When a Court, is empowered to take cognizance of an Cognizar Ct 
offence its power to do so is not nullified, except in tEe bv^paUufof 
cases specially dealt with above, by the unwillingness of injured 
person or persons aggrieved by that offence to set the Law Pe S ° n ’ 
in motion, or to appear as witnesses. The general rule is 
that a Court is to act upon its unfettered judicial discretion 
in deciding whether or not to lake cognizance of an offence 
of which it legally can take cognizance. Any other rule 
would assist interested people to prevent the bringing of 
offenders to justice. 

Another general rule applying to cognizance is that What It is of 
what the Court takes cognizance of is the offence, and not 
the fact that a particular person is alleged to have committed taken, 
that offence. When, during the course of proceedings which 
a Court has commenced by cognizance properly taken, it 
appears that a person or persons other than that or those 
alleged or appearing to be offenders when cognizance was 
taken also is or are offenders, then the Court can issue 
process against these new Accused, and can deal with them, 
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just as it can issue process against, and deal with the person 
or persons originally mentioned. In fact, a Court can take 
cognizance even when the offender is absolutely unknown 
and can then issue process as soon as inquiry or investigat ion 
shows that there is evidence justifying the placing of some 
person upon his trial. Again, if a Magistrate receives on 
transfer a case of which he could not have taken cognizance 
on his own authority, he can issue process against all whom 
the evidence at any stage shows to have probably been 
concerned as offenders. 

It is necessary to remember that sections 190, 191, and 
193 to 199 all deal with taking cognizance of ofEeDces, and 
that the matters dealt with by Chapters VIII, X, XI, XII 
and XXXVI of the Code, that is Proceedings in respect of 
Security for keeping the peac 3 or for being of good behaviour, 
of Public nuisances, of Urgent nuisances or dangers, of 
Disputes as to immovable property, and of the Maintenance 
of wives and children, are not concerned with offences. 
The rules discussed in this Chapter therefore, do net apply to 
iwch cases. Magistrates can proceed with such cases under 
the conditions laid down in the parts of the Code respectively 
dealing wi&h them. For instance, to enable a duly empowered 
Magistrate to ta’re up a case under section 110 of the Code, 
the information upon which he acts may have any proven¬ 
ance, and may be in any form. 

Cognizance taken otherwise titan on Complaint or Police 
report without jurisdiction to do so, is a nullity, and all 
the proceedings are void. The fact that cognizance is taken 
on Complaint or on Police report without jurisdiction to do 
so, or that a transfer is made without power to do so under 
section 192 of the Code, does not invalidate the proceedings 
if the error was committed in good faith, unless a failure of 
justice has actually occurred. 


CHAPTER VIII. 


Charges and Commencing Proceedings. 

The subject of Charges may seem out of place at the Wh )' Charges 
stage now reached, for the procedure at trials has not yet at e th1s S polnt? 
been discussed, and a charge first occurs in criminal proceed¬ 
ings when a Magistrate has advanced some way into a certain 
kind of inquiry or into a certain kind of trial. But the 
subject of Charges is interlocked with that of what persons 
and what offences can be tried at one and the same trial, 
and a Court may well give the earliest possible consideration 
to the questions of whom it is to try, of what it is to 
try, and of whether it is to start only one record or two 
or more records. So Charges and connected questions are 
taken up here. Among those questions are : What persons 
and what offences can be tried together ? What should 
Charges contain when they are framed ? May Charges once 
framed be altered, and if so, in what circumstances ? What 
is the effect of amending a Charge, or of substituting one 
Charge for another, during an inquiry or trial ? and, What 
is the effect of errors in Charges, or of an improper joinder 
of Charges, when nofc corrected in time ? 

The general rule laid down in section 233 of the Code General 
is that each alleged offender should be tried separately, and tions. 
that each offence which appears to have been committed 
should also be tried separately. This must always be kept 
in mind, as must the further rule that a Court seized of a 
case can at almost any point up to actual judgment 
separate the trials of persons or offences, the sole penalty 
being that the trial will very likely have to begin again. 

Such separation can hardly ever prejudice the person or 
persons being tried otherwise than by the delay so involved. 
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Still less is there any objection to proceedings against different 
persons, or in regard to different offences, being actually 
separately commenced in separate records. Therefore, when 
there is any reasonable doubt as to whether persons or 
offences should or should not be tried jointly, the rule to 
follow is to have separate trials. Of course there are many 
cases where the trials should, one may almost say “ must,” 
be joint. Persons charged with forming the party of five or 
more who commit a dacoity, and of taking part in the 
dacoity, are an example. So are persons all found committing 
House-breaking in the same house, or assisting in such 
House-breaking. So are a party of crop-thieves acting 
together and stealing crops in the same field. So are persons 
charged with a conspiracy of any kind. But the case of 
the writer and the printer of defamatory matter might offer 
circumstances giving rise to valid argument both ways. 

There are provisions of the Code allowing joint trials 
of different persons. Section 239 as now amended purports 
to be exhaustive on the point. It must be emphasised that 
it is permissive and not mandatory. It provides that persons 
may be charged and tried together, not that they shall be. 
The first case where joint trial is permissible is that of persons 
accused of the same offence committed in the course of the 
same transaction. Another case of the kind is of persons 
accused of different offences committed in the course of the 
same transaction. Closely connected with these classes of 
cases are those of persons accused of abetting an offence 
committed by another accused person, and those of persons 
accused of attempting to commit an offence which another 
is accused of having successfully committed. It is un¬ 
necessary to press the point that such abettors and attempters 
are involved in the transaction in which the offence occurs. 
But the general question of whether a set of affairs or happen¬ 
ings all form part of the same transaction can give rise to 
considerable difficulty. Even if it be reasonably clear that 
they do, there still may be a difficult question for decision 
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to the fairness and propriety or otherwise of a joint trial. 
For instance, it is a settled matter that false depositions by 
different persons at the same trial, and with the same motive 
and the same intention, must be the subjects of separate 
trials, and not of a joint trial. The scope of this book does 
not. admit of a full discussion of the question of what is a 
“ single transaction. 5 ’ Courts must be guided by cases in 
the Law Reports. In Mr. Boys’s work on the Code readers 
will find a very full and able discussion in which manv 
illustrative cases are cited. If it has been thought that 
acts alleged before the Court formed part of the same transac¬ 
tion and a joint trial has accordingly begun, then if objection 
is raised, or the Court begins to feel doubtful on the point, 
the joint trial should not be continued unless the Court, on 
full consideration, finds that there is no reasonable doubt 
about its having been a single transaction, and also feels 
assured that the joint trial will prejudice no person in the 
array of accused. The joint trial is permissive, not com¬ 
pulsory, and the Court can always try each person separately 
if it thinks that it is best to do so. Equally it can try one 
party of accused at one trial and another party, or other 
parties, at another trial or at other trials. 

We shall soon see that an alleged offender may in some 
circumstances be charged with two or three offences of the 
same kind at one trial, for instance with a theft from A 
and with another theft from B, or with causing hurt one 
day to L and with causing hurt another day to M. Where 
two or more persons both or all are implicated in both or 
all three of the offences which can be tried at one trial, the 
trial may be joint in respect of persons accused as well as 
of offences alleged. A case of frequent occurrence where 
the criminals concerned work in with one another, but in 
respect of which the doctrine of " the same transaction ** 
could not be invoked without some straining of language, 
is that of the thief and the receiver. So the Code specially 
enacts that a thief and his receiver, and the abettors of his 
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receiver, and those who att'empt to receive from him, may no 
tried together. The original offence must include theft, 
extortion or criminal misappropriation, and it should be 
remembered that Robbery must include either Theft or 
Extortion. Section 410 of the Indian Penal Code includes 
property which has been the subject of criminal breach of 
trust among “ stolen property,” but this particular instance 
of dishonesty is omitted in section 239(e) of the Code. As 
with the thief and the receiver, so two or more receivers 
of, or persons who assist in concealing, property taken in 
a single offence of theft or the like may also be tried together. 
So may persons concerned in any of several different offences, 
or in the abetment of or attempting to commit offences, 
having to do with one and the same counterfeit coin or 
parcel or lot of counterfeit coin. Here too, in the broad 
sense, but not if language be used accurately, all the history 
of the counterfeit coin is a single “ transaction.” 

Sections 234 to 238 of the Code deal with the questions 
of the joint trial of several offences committed, or alleged to 
have been committed, by one and the same person, and with 
that of the ground covered by charges in general . Section 
234 allows three offences of the same kind committed within 
the space of one year from beginning to end to be tried a.t 
the same trial, where one and the same person is accused of 
them. But not more than three such offences can be tried 
together. We have seen that this rule extends also to 
offences committed jointly. The principle involved is 
that to charge a man with several offences at once may 
prejudice the judgment of the Court trying him., by leading 
it to think, if the alleged offences are numerous, that he 
must be a person of unusually bad character. But such 
prejudice would scarcely arise from the allegation of three 
offences having been committed within one year. Offences 
are of the same kind when they are punishable with the 
same amount of punishment under the same section of the 
Indian Penal Code or of some special or local law. For 
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the theft of a sack of grain are all offences of the same 
kind. The Code specially makes theft an offence “ of the 
same kind” as theft in a building, and all attempts offences 
of the same kind ” as their respective completed offences. 

A house-breaking by night with intent to commit theft, and 
a lurking house trespass by night with intent to commit 
theft, committed in different houses and at different times, 
although not instances of different times and places of the 
same offence, are offences of the same kind,” for they are 
punishable with the same amount of punishment under 
section 457 of the Indian Penal Code. 

Section 235 of the Code allows the trial in the same Offences by 

proceeding of offences committed by the same person in one person^ the 

series of acts so connected together as to form a single same 
. , . TT ° transaction, 

transaction. Here again tne question of what is a single 

transaction is raised. Illustrations (a), (6), ( c ) and (e) to 

the section are good examples of single transactions. As 

to Illustration (d), it is obvious that the eases of three of the 

seals could be tried together under section 234 of the Code. 

If there are more than three, the possession of all the seals 

is the outcome of a regular course of conduct, so is a single 


transaction. 


The same section allows a person to be tried and charged One act 
at the same trial for two or more offences the definition of several 11 ^ 
each of which is satisfied by the whole or some part of the offe nces. 
action imputed to him. Illustrations ( g) to (/) give sufficient 
examples of the principle involved. 

The section then deals with the cases of acts which taken Acts which 


as a totality constitute one offence, while one of them, or different 


some of them, taken without the rest constitutes or con- crimil *ality, 

singly and 


stitute a different offence. All or any of the offences then together 
involved may be the subjects of one and the same judicial 
proceeding, but the requirements as to punishment of section 
71 of the Indian Penal Code must be observed. That is 
to say, that even though the offender be convicted of each 
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and every one of the ofEences involved and charged, yet 
his total punishme it is not to exceed the heaviest punishment 
legally awardable for that one of the offences which is most 
severely punishable. This proviso about section 71 of the 
Penal Code applies also to the case of more offences than 
one being committed in a series of acts which form one 
transaction, and to cases of acts falling within two or more 
definitions of offences, where the facts as to those offences 
bring them within the purview of that section. No com¬ 
prehensive rule can be laid down as to the exercise of the 
discretion allowed by section 235 of the Code. Common 
sense is the best guide. There are cases in which a series 
of punishable acts are so connected that they would not be 
properly appreciated unless all were put in evidence. Such 
cases clearly admit of a single trial for all the offences involved 
without prejudice to the accused. Also there are cases whore 
the accused cannot be prejudiced by the various legal aspects 
of what he is alleged to have done being set out in one trial 
instead of in two or more. In some of these it may tell in 
his favour to have the less serious view stated in the same 
trial as the more serious, as this may induce the tribunal 
to adopt the more lenient view of his doings. 

When there are several acts to be dealt with, and also 
several persons, and not all the persons are concerned with 
all the acts, then, unless the facts indicate a conspiracy, it 
will, as a rule, be best to try the persons separately. 

Section 236 of the Code provides that where an act, 
Which Of 'one or a series of acts, alleged against the person accused is or 
offeTcfs was are of such a kind that it is uncertain which of one or 
committed. more offences was committed if the acts were done, it 
shall be lawful to charge and try at one trial for all or 
any of these offences, or to charge at one trial with their 
having been committed in the alternative. An example 
given in the Illustrations is that of two directly contradictory 
pieces of testimony on different dates. Perhaps the following 
example would be more illustrative. A informs the Police, 
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arch 1st that he saw B emerging from a hole which 
aid been cut in the wall of C a neighbour of A, in C’s absence, 
and asks the Police to inquire into the charge of house 
breaking which he makes against B. On March 15th, giving 
evidence in Court A states that he never saw any hole in 
she wall of C’s house, that no such hole has been made 
therein so far as he knows, and that he never saw B coming 
out of C’s house through a hole in the wall. Here A could 
ba charged in the alternative, with making a false charge 
with intent to injure, or with giving False Information to 
a Public Servant with the intention of inducing him to use 
tus lawful power to the annoyance of B, on the one hand, 

!. ndiaii Penal Code sections 211 and 182), and with giving 
'false Evidence in a Judicial Proceeding on the other hand 
(Indian Penal Code section 193). Section 237 of the Code 
extends this principle to the case where one of the alternative 
o fences was not set out in the charge-sheet, and allows of 

3 conviotion bein g for it nevertheless. Probably it 
would be much better, except in a few cases of an unusual 
iand, to make use of the provisions of section 227 of the 
■ .ode, and to draw a new charge expressing the alternatives, 
or t0 add aD alt ernative charge. If this course is followed,’ 

' ; ld lf ’ when necessary, the consequent possible modifications 
o! procedure are allowed, there can be no ground for com¬ 
plaint on the part of the Accused. But action under section 
237 might in some cases give the Accused ground for saying, 
ahat he did not quite know that he was being tried for what 
ue ultimately was convicted of having done. 

Section 238 of the Code is based upon the principle Minor 
ohat where there is a charge of a major offence the conviction ? ffe , n ^ c * 
iy be for a minor offence which the major offence neces- in <*arg« 
sarily includes. For instance, A is charged with Voluntarily onSf ior 
fusing Grievous Hurt, in that with a blow of his fist on 
' s faco he knocked out one of Z’s teeth. The Court reaches 
she conclusion that Z’s tooth was already rather loose before 

il 3 fracas occurred > aad that, although when A struck the, 

8 ,oc n 
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blow he intended to cause hurt, he did not intend to br 
one of Z’s bones, or to dislocate any of Z’s teeth, and did 
not know that a blow merely as forcible as that which he 
struck was likely to do either of those things. The Court 
on this finding may convict A of the offence of Voluntarily 
Causin'* Hurt, this being an instance of an aggravation wine i 
is charged but not made out. There are also cases of a 
diminution by way of an exception or proviso which is made 
out and reduces the guilt of the action charged. Under 
the Indian Evidence Act it is for the Accused to satisfy the 
Court that such exception or proviso is proved to apply to 
the case, and he can do this, if he is able to, from the evidence 
for the prosecution, and is not bound of necessity to call 
witnesses for the defence for that purpose. When such an 
exception is made out the Court can convict for the lesser 
offence, though only the greater is charged. For instance, 
A is charged with the murder of Z. In the coarse of the 
trial it appears, and the Court believes, that Z made an 
attempt to snatch a bag of money out of A’a hand, and that 
Z was unarmed, and did not threaten to hurt A, and that 
A in resisting the theft killed Z. On this finding the Court 
would properly convict. A of Culpable Homicide not, 
amounting to Murder. In such a case the Aecused has no 
ground for complaint, as the very charge of the larger offence 
i 3 in itself an invitation to him to persuade the Court, if he 
can, that circumstances exist reducing its gravity. On the 
same principle a person charged with a completed offence may 
be convicted of an attempt. It should be added that section 
238 of the Code forbids the Court to convict of a minor 
offence of the category of Offences against Marriage, unless 
a complaint by a person concerned, or by the husband of 
the woman concerned, as the case may be, has been made 
as required by section 198 or section 199. 

It is section 221 of the Code which sets out what should 
be contained in a Charge. Its first requirement is that the 
offence charged is to he stated, and its second that where 
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ce has a name the offence is to be described by that 
»> for instance, Murder, Theft, Mischief by killing 
a Horse, House-trespass, or whatever it may be. It should 
be noted that it is not sufficient to say, in whatever language 
the Charge may be drawn, “ You committed the offence 
punishable by section 457 (or by section 429) of the Indian 
Penal Code, for that does not describe the offence by. its 
name. Where the offence has no definite name, so much of 
its description should be included in the charge as will give 
the Accused notice of what it is with doing which he is 
charged, as for instance, under section 216 of the Indian 
Penal Code it would be necessary to use words more or less like 
the following : “ That you harboured one Zalim Singh, an 

offender charged with the offence of Culpable Homicide not 
amounting to Murder, an offence punishable with imprison¬ 
ment tor a term of ten years, the said Zalim Singh further 
having escaped from lawful custody; and that you did so 
with the intention of preventing the said Zalim Singh from 
being apprehended, you at the time well knowing that the 
said Zalim Singh had so escaped from lawful custody.” 
Sub-section (4) provides that the law and section of the law 
against which the offence is said to have been committed 
shall be stated in the charge. This sub-section might well 
have come next to sub-section (1) as it governs all Charges. 
Sub-section (5) provides that the fact that a charge is made 
implies that every legal condition required by Law to con¬ 
stitute the offence occurred in the act or acts which the 
Accused is alleged to have committed. For instance, let 
us suppose the charge to be “ That you committed Theft 
in a Building, of a lota , value four rupees, belonging to one 
Ram Prasad.” This implies that the Accused, in a building 
used as a human habitation or for the custody of property, 
moved the lota, with the intention of causing gain by unlawful 
means to some person, presumably himself, of property, 
presumably the lota, to which the person gaining it was not, 
legally entitled, or loss by unlawful means to some other 
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person, presumably Ram Prasad, of that property, to which 
that person was legally entitled, and with the further intention 
of taking the lota out of the possession of some person, 
presumably Ram Prasad, without that person’s consent, 
and that the moving was efiected in order to that taking. 
Sub-section (6) provides that in the Presidency Towns the 
charge is to be written in English, and that elsewhere it is 
to be written either in English or in the language of the 
Court. The Chapters of the Code about actual procedure at 
trials and inquiries provide that when a charge is drawn it 
is to be read and explained to the Accused. Sub-section (7) 
provides that when a previous conviction is charged as 
justifying an enhanced sentence, the details of that conviction 
are to be stated in the charge. Schedule V, Part 28, of the 
Code, contains various samples of Charges. It is a fault 
on the right side to give in some instances rather ampler 
details than are to be found in those examples. 

Section 222 of the Code requires that such particulars 
as to the time and place of the alleged offence, and of the 
person, if any, against whom it was committed, and of the 
thing, if any, in respect of which it was committed, are to 
be contained, in the charge as are reasonably sufficient to 
give the Accused notice of what it is with doing which he 
is charged. As an exception, sub-section (2) of that section 
provides that in certain cases of Criminal Breach of Trust, 
or of Dishonest Misappropriation of money, it shall be 
sufficient, provided that all the money the breach of trust 
in respect of which, or the misappropriation of which, is 
included in the Charge, was wrongfully dealt with within the 
space of one year, to state in the Charge only the gross sum 
in respect of which the offence is said to have been^committed, 
and thedates between whichit is saidto have been committed, 
without specifying particular items or exact dates. When 
the Charge is drawn after this fashion it is considered, for 
the purposes of section 234, to allege only a single offence. 
In Mr. Boys’s work referred to e' , ' in this Chapter there 
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^.ft^wuable and learned discussion of the effect of this 
sub-section. Here it seems sufficient to say that it is 
intended to meet the cases where a person receiving sums 
of money at different times on behalf of some other person 
misappropriates those sums, not as each comes in, but 
possibly all at once, or possibly some at one time and some 
at another, the amounts so separately misappropriated not 
bearing any relation to the money as it was received by 
him, so that while it can be said that he has received sums 
a, b, c, d. c, J, g and h, and that lie misappropriated sums 
x, y and z, and it is known that x -f y -f z 4- Rs. 12 is equal 
to a -j -b +c -f - d + e -j- / + g -f- h , it cannot definitely 
be said when and how he actually misappropriated any one 
of the sums a, b, c, etc. Or, there is the more likely case, 
where it is merely known that the sums a, b, c, etc., had 
been received, and that x had been misappropriated, a. being 
short of the total of the others by Rs. 12, and it cannot be 
said at what times, and in what places, and by what amounts 
each time, x was misappropriated. In such a case it would 
be futile to draw three charges of the misappropriation of 
a, b, and c, and try for them at one trial, and three more 
of the misappropriation of d, e, and /, and try for them at 
another trial, and so on. That would be unduly harassing 
to the Accused, and unduly wasteful of time, and would 
not put the whole case with adequate fulness. The procedure 
allowed by this sub-section, when used in appropriate cases, 
involves no unfairness to the Accused. 

Section 223 of the Code provides that where the nature 
of the case is such that the particulars mentioned in sections 
221 and 222 do not give the Accused sufficient notice of 
what he has to meet, the charge shall also contain sufficient 
details of his alleged actions to afford him such notice. The 
illustrations to the section give instances of when this does 
apply and of ,when it does not. The following instance of 
where it applies may be added. A is charged with taking 
a gratification under pretence of helping Ram Prasad to 
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recover an ox of which the latter had been deprived by the 
offence of Robbery. The charge would have to run much 
as follows : “ That you on or about the 1st day of March 

1920 at Alamnagar took from one Ram Prasad a gratification 
of the sum of one hundred rupees under pretence of helping 
him, the said Ram Prasad, to recover certain moveable 
property, that is to say an ox of the value of one hundred 
and fifty rupees, of which property the said Ram Prasad had 
been deprived by the offence of Robbery (punishable under 
section 392 of the Indian Penal Code) on or about the 20th 
day of February 1920, and that you then did not use all 
means in your power to cause the offender who had been 
guilty of the said offence of Robbery to be apprehended and 
convicted of the said offence.” It is better to be over¬ 
explicit than to be unduly brief in such cases. But the 
antithesis between Illustrations (d) and (e) to section 223 
is rather striking. In the former it would be necessary to 
say that the Public Servant was obstructed, for instance, 
by his being hindered from entering a house which he was 
about legally to search. In the latter it would not be 
necessary to specify that the murder was, for instance, 
effected by poisoning. At the same time there would be 
no objection, in a charge for Murder, to its being stated 
roughly by what means the murder was effected, and neither 
side can complain if this be done. 

In its general purport section 224 of the Code much 
resembles sub-section 221(5). Its effect is that when 
descriptive words concerning an offence are used in a charge 
they shall bear the particular meaning, if any, attributed 
to them by the Law under which the offence is punishable. 
If, for instance, the word “ fraud,” or words derived from 
it, be used in a charge of an offence under the Indian Penal 
Code, that sense would be attached which the Courts have 
attached to the word “ fraud ” where it is used iu that Code. 

Omissions in the matter of charges and how they can 
be righted, alterations in charges including additions after 
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original charge has been drawn, and the effect of such 
fttions on the procedure of the Court, next, come up 
for consideration. 

Section 226 of the Code provides that when a person 
is committed for trial without a charge the Court of Session, 
or the proper Officer of the High Court, may draw a charge. 
The same authorities .may put right an erroneous or imperfect 
charge, by drawing a fresh charge properly amended, or a 
complete charge, or by adding new heads to the charge. 
All this is intended to be done before the Court commences 
the trial. Should any such action raise a case introducing 
some point which the proceedings at the commitment did 
not clearly indicate to the Accused as one to be met by 
him, it would be the duty of the Court to allow* the Accused 
to obtain process for the attendance of further witnesses, 
or the production of other evidence, intended to meet that 
point, and the Court should, if necessary, postpone the time 
ffxed for the trial so that the additional evidence might be 
available at it. 

£ 

Section 227 of the Code provides for the alteration of 
charges, and for the addition of new charges, when the 
Court considers either course proper, at any time during 
’rial before judgment or verdict or the delivery of the opinions 
of the Assessors. Section 229 provides for a new trial, or 
lot a postponement or adjournment as indicated above, 
when action under section 226 or section 227 raises a new 
case for the Accused to meet. And the addition of a charge, 
or the drawing of a charge, or an alteration in the charge, 
may raise a new case for the prosecution to make out, though 
this is by no means so probable as that it will raise a new 
case for the defence to meet. Where this does happen the 
prosecution is entitled to ask for a new trial or for a postpone¬ 
ment. But instances of this are likely to be rare, as the new 
charge, or the additional charge, or the revised charge, or 
the charge framed to supply an omission, is almost certain to 
be based upon evidence already adduced by the prosecution. 
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But if the action of the Court is in essence formal, or 
by way merely of simplification or of clarifying what had 
been obscure, so that no new case is raised and neither side 
is likely to be prejudiced in its conduct of the case by the 
alteration or addition, then under section 228 of the - Code 
the Court can go on as if the new or added or amended 
charge were the original charge. Even so the Court has 
discretion to adjourn the hearing and to give opportunity 
for fresh evidence to be adduced, or even to direct a new 
trial altogether. The Code probably intends that the 
discretion so conferred is to be used in doubtful cases. 

Just as the charge when originally framed has to be 
read and explained to the Accused, so all alterations of and 
additions to the charge must be read and explained to him 
when made. 

Section 230 of the Code refers to new charges of offences 
for the prosecution of which sanction is necessary. Sanc¬ 
tions became obsolete with the passing of Act XVIII O j 
1923. Probably it is best now to interpret the section u 
meaning that in the oase of an offence complaint concernir 


which by a Court, a Public Servant, Government, or som . g 


particular person, is needed under the provisions of section 


195 to 199 of the Code, no charge is to be added until sue 


complaint is made, unless a proper complaint has ahead,; 
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been made based on those facts upon which the new Oi„ 
amended charge is founded. 

When, after the commencement of a trial, a charge is 
altered or added to during the course of the trial, both sides 
are to he allowed to recall any witness already examined by 
either side and to examine or cross-examine him with reference 
to the alteration or addition. Section 231 of the Code does 
not, in terms, refer to the witness having been one for the f 
other side, or to cross-examination, but it would be an 
illusory provision if no fresh cross- examination of the witnesses 
for the other side were to be permitted. And each side may 
obtain the attendance of any new witness if the Court 
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that the evidence of that witness is likely to he 
material. If such an application he made the Court must 
exercise its discretion carefully and with regard to the 
circuniistances of the case. 

Sections 225, 232, 535, and 537 of the Code deal with Effects of 


a 


the effect of erroneous and omitted charges. These sections uncon:ected 


m . .... .. ( an< ^ 

should he read together. Section 225 provides that no omissions, 
error in stating the offence, or the particulars thereof, in a 
charge.^ and no omission to state the offence or the particulars, 
shall b«e regarded at any stage, and this would include appeals 
and proceedings in revision, unless the Accused was in fact 
misled ;and a failure of justice has occurred. The Illustrations 
give examples of errors and omissions which do mislead, and 
of others which do not. To take another possible case, it 
would scarcely mislead if a person were charged with “ House 
Trespass punishable under section 454 of the Indian Penal 
Code,” provided that the actual conviction were for House 
Tr< ass, and that the punishment awarded did not exceed 

t allowed by section 448 of the Indian Penal Code. On 

e other hand, it would mislead if a person were charged 
with “ Murder punishable under section 396 of the Indian 
Penal Code,” when the facts were that he was charged with 
killing a person in circumstances in which no offence but 
the killing, and no other offender but himself, was alleged 
to be involved. Notwithstanding these amnesties for small 
and immaterial errors, which provide that no mistake the 
consequences of which will be negligible shall affect the 
validity of the proceedings, no excuse exists for showing lack 
of care in the important matter of drawing Charges. The 
principle that accused persons are to have strictly fair trials 
dominates every aspect of criminal procedure, and therefore 
the Courts, when there has been a mistake, will incline to 
the view that such mistake did prejudice the Accused when¬ 
ever there is even a very small chance that it did so. Section 
232 of the Code directs that when a superior Court considers 
that an Accused person has been .misled by the absence of 


in 
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charge, or by an error in a charge, it shall direct a 
trial to be held upon a charge framed in such manner as it 
thinks fit. But, if it thinks that the facts appearing ojn the 
record do not justify the framing of any charge, it should 
then simply quash the conviction, in which case the Accused 
will be set at liberty. Section 5^5(1) applies provisions like 
those of section 225 to cases where no charge has; been 
framed. Section 535(2) directs that a Court of appeal or 
revision finding that there has been a failure of (justice 
because of an omission to frame a charge shall order a charge 
to be framed, and shall direct that the proceedings; are to 
be re-commenced from the point immediately after that 
where normally a charge would be framed. Section 537 
provides that no error or omission or irregularity in the 
charge shall be a ground on account of which a Court to which 
a sentence is submitted for confirmation, or a Court of appeal 
or revision, shall reverse or alter the finding, senten ce, or 
order of a competent Court, unless the error, omissi »or 
irregularity has in fact occasioned a failure of justice. . 
this section is categorically made subject to all the foregoi. B 
provisions of the Code. And, as point ed out, on the principle 
of securing a fair trial beyond dispute the tendency rather 
is to assume a failure of justice should the matter be in any 
doubt. At the same time the existence of such doubt ought 
in most cases to be held rather a ground for ordering a fresh 
trial than one for acquitting, whenever there appears to 
be good, reliable, and unrebutted evidence making out that 
some ofience has been committed. 

Suggestion These sections dealing with errors and omissions afford 

difficult Class no help in the most difficult cases of all, those where an 
of cases. aocusec i person is committed for trial upcn a multiplicity 
of serious charges, or upon one serious and complicated charge. 
It is in such cases that the most evident escapes of guilty 
persons have come about upon the ground that their trials 
were bad because of defects in the charge, or because of the 
multiplicity of the charges. The Code provides no remedy 
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Ich cases. If the prosecution were to ask for the com¬ 
mitment to be quashed, and that a fresh commitment should 
be ordered, it would, and in many cases with some justice, 
be taunted with cruelly harassing the Accused with a multi¬ 
plicity of proceedings. If the Public Prosecutor withdraws 
the prosecution, the effect is an acquittal. And in most of 
these cases the nature of the proceedings in the committing 
Court makes it very difficult to cast out some of the charges 
or to simplify the charge. The suggestion is offered that a 
course tending to the doing of justice would be to give the 
prosecution the right, before the commencement of the trial 
before the Court of Session or the High Court, to get the 
question of the charge or charges referred to a Judge of the 
High Court, who would be given full authority to revise and 
alter the charge-sheet so long as he drew no charge not 
supported by the evidence already upon record. His 
certificate that the charges were proper to be tried at a single 
trial, or that a single charge was so drawn as not possibly 
to mislead or embarrass the Accused, should be a bar to any 
objection on appeal or otherwise on the ground that the 
form of the charge, or the number of charges, made the 
trial bad. Of course he would hear both sides before settling 
the charges and certifying them, and whenever possible, he 
would not thereafter deal with the case, either at the original 
trial, or in appeal or revision. 

Section 240 of the Code relates rather to procedure at Conviction 

. . on one of 

trials than to charges and is dealt with m a later Chapter two or 
of this book. It enables a Court to dispense in some cases ^rges, 
with the trial on further charges after convicting on one of 
two or more charges. It is suggested that this section could 
conveniently be placed in Chapter XXIV of the Code. 

The object, so to speak, of the proceedings having been W^ n has to 
dealt with, we now consider action upon taking cognizance, when 
The first thing for decision upon taking cognizance of 
offence is whether proceedings in the nature of an inquiry Police report, 
or trial are to be commenced or not. When cognizance is 
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taken upon a Police report submitted, after investigation, 
under section 173 of tlie Code, and the Accused is also present 
in custody* or on bail, a Magistrate has but little choice in 
practice, but should he consider on the face of the report either 
that the evidence is not worthy of credit, or that no offence 
is made out, (e.g., that it is a ease to which section 95, Indian 
Penal Code, applies), it would seem that it is open to him 
to ask a superior Officer of Police to consider whether the 
charge should be proceeded with or not. If there appears 
to be even a small case to go upon, the Magistrate must 
commence proceedings, and if more persons than one, or 
more offences than one, are concerned, he must be guided 
by the considerations above set out as to whether he will 
start one or more judicial records. And when only one 
record is so started there is nothing to prevent some person, 
or some offence, being removed from it at any time before 
the case is concluded, in which case a further record will 
be set up and further proceedings commenced. But when 
cognizance is taken upon Police report made otherwise than 
under section 173 of the Code, the Accused and the witnesses 
are in no manner before the Court, and the Magistrate must 
apply his mind to the facts reported with more care than 
in cases coming up under section 173, and must consider 
the facts in greater detail, for upon him alone rests the 
responsibility of causing the person or persons concerned to 
be put upon trial. If he thinks that there is not a sufficient 
case for doing so, he- will simply decline to take cognizance, 
and that endsthe matter. If he thinks that there is a sufficient 
ease, he will take cognizance, and will deal with the question 
of one or more records in the manner set out above. 

WJ)en Similar considerations apply when it is a case of taking 

cognizance CO g n j zance U p 0 n. information received otherwise than from 
judicially or Police, or upon the Magistrate’s own knowledge or 
ciaHy Udl suspicion, that is, upon information acquired non-judicially 
or quasi- judicially, but it should be added that in such 
cases the Magistrate’s responsibility is, if anything, greater. 
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w^vvlien an offence of which he cannot take cognizance, 
either because it is beyond his territorial jurisdiction, or 
because it is outside the range of his Magisterial powers, 
or because he has not power to take cognizance at all, is 
brought to the notice of a Magistrate, then, if the information 
comes to him by Police report or quasi -judicial or extra ¬ 
judicial means of communication, he should pass it on to 
a Magistrate who can take cognizance, and if it comes to 
him by complaint, he should direct the complainant to take 
his complaint to such a Magistrate, making suitable 
endorsement upon the complaint. Where the lack of 
jurisdiction is merely territorial, the Magistrate should 
consider whether he ought to act under section 186 of the 
Code, if he is empowered to do so, before he passes the 
information or complaint on to another Magistrate. 

When cognizance is taken upon complaint, the lirst duty 
of the Magistrate is to satisfy himself that, presuming that 
the complainant is acting in good faith, it is probable that an 
offence has been committed. Persons not learned in the 
Law are apt to mistake Civil wrongs and even personal 
annoyances for things which the Criminal Law will punish. 
His second duty is to satisfy himself that it is not clear 
that the complainant is acting in bad faith and speaking 
falsely or perversely. The definition of “ complaint ” 
includes an oral allegation. When a complaint is made 
orally, the Magistrate receiving it must at once in all cases 
examine the complainant. If the complaint is made in 
writing, the Magistrate must equally at once examine the 
complainant unless he is authorized to transfer the case 
to another Magistrate and does then aiid there so transfer 
it. When a case is so transferred, the Magistrate, if he 
prefers to do so, may postpone making the transfer until 
alter he has examined the complainant. This is often the 
wisest thing to do, for it ensures that the examination is 
conducted by the more experienced, or the senior in rank, 
of the Magistrates concerned. When a case is transferred 
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4er such examination, the Magistrate to whom it co 
may further examine the complainant if he thinks it nest 
to do so, but this is a matter in bis discretion. Whena 
complaint is transferred before the examination is made, the 
Magistrate receiving it must examine the complainant a 
soon as may be. In tbe Presidency Towns the examination 
of complainants need not be on oath, and need not be reduced 
to writing, but in each case the Magistrate, who is of necessity 
l Zl^ncy Magistrate, may require that the substance of 
a complaint made orally be put into writing before hees 
the complainant. Outside tbe Presidency Towns the 
examination must be on oath, and it must be reduced to. 

writing under the supervision of the Magistrate. T ■ 
c , , , of theexamina- 


writing under rue bujjw.**.— — y 

phrase used in the Code is that the substance of the examina¬ 
tion is to be reduced to writing, and this means that the 
story told by the complainant is to be put wiih 

enough details in it to make it comprehensible, and with 
nothing material left out. Where the complainant, omits 
details^ which «.e necessary to make the narrate. «► 
prehensible, he - be examined so as to get at the ra.ssmg 
links. It is not right for the Magistrate to direct some 
officer of the Court to examine a complainant while the 
Magistrate himself is attending to other work It is not 
enough for the Magistrate to hear what the complainant has 
said only alter he has said it, and then to take up his examina¬ 
tion The Magistrate must hear the story as it is being 
told, for that is the best means of placing bimself m a position 
to assess its value. As pointed out above, the chief points 
for determination at the moment are whether an ofience is 
made out, even if one believes all that the complainant says, 
and whether one ought to believe the complainant. On e 
second point the appearance and demeanour of the com¬ 
plainant and the character of the story told by him will 
greatly affect the decision. Sometimes it is quite clear that 
he is a respectable person putting an unvarnished tale before 
the Court,, sometimes it is equally plain that he is a vindictive 
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San who hopes that the Court will act upon a gross 
exaggeration or upon a blatant lie. Between these extremes 
are all possible grades of credibility or the reverse. It should 
be remembered that appearances occasionally are misleading. 

The main object of the examination of the complainant 
being to enable the Court to arrive at a primd facie opinion 
as to whether the complaint has any good legal and material 
basis, that examination is dispensed with where a Court or 
a public servant acting officially makes a complaint in 
writing. Then it must, of course, be taken for granted 
that there is a good basis for a prosecution. To this extent 
public complaints are differentiated from private complaints 
by the Code. 

After hearing the Complainant’s statement on oath, and, 
if requested, any argument his pleader may desire to put 
before the Court, a Magistrate has power either to dismiss 
the complaint, or to make a preliminary inquiry before 
causing the Accused to appear and answer it, or to issue Ss. 202 , 203 . 
process without further delay to cause the Accused so to 
appear. It will be seen that some Magistrates have power 
to vary the second course of a preliminary inquiry. The 
third course means that full cognizancce has been taken. 

The complaint should be dismissed when the story of the 
complainant, even if true, makes out no offence, or when 
it seems certain that thea’e are exaggerations in that story 
the shearing off of which leaves only a residuum which does 
not amount to an offence, or when the complainant is plainly 
unworthy of credence. The Magistrate’s discretion fully 
entitles him to dismiss the complaint on any of those grounds. 

That discretion is nqt confined to cases where there is " no 
ground for proceeding,” but extends to all where there is 
“ no sufficient ground for proceeding.” This means that 
the Magistrate is to use his discretion in accordance Avith 
common sense. The reasons for dismissing a complaint must 
be briefly recorded. For instance “ After seeing and hearing 
the complainant, and observing his demeanour and his 





THE TRIAL. OF CRIMINAL CASES IN INDIA. 



manner of answering awkward questions, I do not thu 
that he ought to be believed.” Or, “ A great part of what 
the complainant says is plainly exaggeration. His language 
indicates that he has lost his sense of proportion. When 
the exaggerations are discounted there remains at most 
an inconvenience suffered by him which comes within the 
meaning of section 95 of the Indian Penal Code.” Or 
« if one believes the complainant, he has at most suffered 

a Civil wrong.” 

The second course open after hearing the complainant 
is to postpone issue of process, pending an inquiry, made 
With a view to deciding whether to proceed to full judicial 


Postpone¬ 
ment 
of process 

pending ff Al(jl4 w (| JHHHP I 
investigation, inquiry or trial or to dismiss the complaint. A Magistrate 
may take this course if he thinks fit, for reasons to be 
recorded in writing. Section 202 of the Code contains 
these provisions, and was re-cast by the amending Act 
of 1923. But even before this re-casting it exacted that 
reasons for the postponement of issue of process should be 
recorded. This provision appeared to the writer from his 
observation of cases which came before him to he either 
the least known or the most deliberately neglected of all the 
provisions of the Code. By requiring this record the Law 
does not wantonly exact a superfluous piece of writing 
serving no good purpose, to omit which, while saving time 
to overworked Magistrates, will hurt no one. Magistrates of 
the third class who postpone issue of process must make the 
preliminary inquiry themselves. Other Magistrates have 
discretion instead to direct that an inquiry or an 
investigation be made by a subordinate Magistrate or 
by a Police-officer, and, in exceptional cases, may order 
that such inquiry or investigation be made by some 

person neither a Magistrate nor a Police-Officer. Now if 
the Magistrate is going to make the further inquiry himse 
it is a real advantage to him to have on record, when 
the inquiry comes up some days later, his own impression 
of the value of the complaint recorded when he heard the 
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^ ainant s story. It is an exceptional memory which 
would not be freshened by such a record. And if the 
inquiry or investigation is going to be made by a junior 
or subordinate Magistrate or official, less qualified than 
the Magistrate who has examined the complainant to 
estimate a witness s credibility, it is a great advantage to 
the first-named to have before him by way of guidance 
the view tentatively held by his senior or superior of the 
weak points in the case put forward by the complainant, 
in fact a note on the points most needing probing. Even 
an experienced Police-Officer may be helped by the Magis¬ 
trate’s first impressions, as they may enable him to detect 
and expose steps taken by the complainant before the 
investigation to fabricate evidence to fill up gaps in his 
case, or otherwise to strengthen it. Therefore, on grounds 
I of common sense, if on no others, Magistrates should care¬ 
fully record their reasons when acting under section 202 
of the Code. A Magistrate who fails to do so in order to 
save himself the trouble of writing half a dozen lines 
each time he acts under section 202 has no sense of pro¬ 
portion and is shirking a plain duty. The Code does not 
require that the record be made by the Magistrate with 
his own hand, but if it is not so made, it should be 
dictated word for word, and not elaborated by a clerk 
from a few spoken remarks. In view of considerations 
just discussed, if inquiry or investigation by a person not 
the Magistrate himself is ordered, a copy of the reasons 
for postponing issue of process should invariably be sent 
to that person. Isiaturally when the complaint is made 
by a Court, issue of process cannot be postponed. It 
must be presumed that a Court does not charge a person with 
an offence unless, upon materials before it, it sees adequate 
grounds for putting him upon his trial. And if there are 
adequate grounds for putting him upon his trial, there 
cannot be grounds for postponing the issue of process against 
him. 
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The record of reasons need not be full or lengthy, and 
the following are adequate examples. “ The demeanour of 
yestlgation. the complainant makes me doubtful as to his veracity ” 

“ It is plain that there was a pre-existing ill-feeling between 
the parties to this case, and the complainant’s apparent 
injuries do not tally with the account he gives of the affair. 
According to his verbal account he was half-killed. I/ut now 
he appears in Court, one day later, apparently not at all 
unable go about his business.” “ These complaints with 
an allegation that the seller has dishonestly come and stolen 
cattle from the buyer, which were sold only a few days 
earlier, usually reveal only a small part of the facts of the 
case.” If the Magistrate makes the preliminary inquiry 
himself, he will direct the complainant to secure the attendance 
in Court of any witnesses the complainant wishes to produce. 

If the offence alleged is cognizable, it may be proper not to 
charge any process fee. And the Magistrate can also order 
the attendance of any other witnesses whose evidence he 
may think it right to take, and, if the case be compoundable, 
and usually if it be not cognizable, may order the complainant 
to pay the proper process fee for summoning these others. 

It need hardly be said that no accused person is to be brought 
jV before the Court at this stage. If the complainant fails to 
pay the process fee which he ought to pay, the complaint 
will be dismissed, because there will then be no trustworthy 
case making out grounds for action against the Accused. 

If witnesses are produced, the Magistrate will have their 
evidence recorded in his presence and hearing, and, in his 
discretion, can make notes of it himself as it is given. When 
a Presidency Magistrate, or a Magistrate of the first class, 
or a Magistrate of the second class, has decided to postpone < 
issue of process, and thinks that a local investigation or an 
inquiry on the spot would be helpful, or when because of 
press of work, or for any other sufficient reason, he thinks 
that the preliminary inquiry would be more conveniently 
made by the Police or by a subordinate Magistrate, or by 
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eone.else whom he can order to make it, he may direct 
such Police-Officer, or Magistrate, or other person to. make 
such inquiry or investigation and to report the result to 
himself together with the view of the facts taken bv the 
investigator. For instance, the scene of the alleged offence 
may be at some distance from headquarters, but near where 
an Honorary Magistrate lives. Or the allegation may be 
of the commission of a cognizable offence and no ground for 
not reporting it to the Police is stated, and a Police investi¬ 
gation is a proper method of getting at the facts. As already 
set out, the reasons for postponing issue of process should 
be communicated, along with the order, to the person deputed 
to inquire or investigate. Words in section 202(1) lay 
down the principle that the object of the inquiry or investi¬ 
gation, whether it be made by the Magistrate himself or by 
someone else, is to ascertain the truth or falsehood of the 
complaint. When a cognizable case is sent to a Police- 
Officer for investigation, the general provisions of Chapter 
XIV of the Code apply to the investigation, which can 
result, if necessary, in a formal arrest and report under 
section 173. When a non-cognizable case is sent to a Police- 
Officer for investigation Chapter XIV of the Code will apply, 
with the reservation contained in section 155(3) of the Code 
to the effect that an arrest without warrant may not be 
made. A Magistrate directed to make a preliminary inquiry 
has, for the purposes of that inquiry, all the ordinary powers 
which he possesses as a Magistrate. But, as it is not for 
him to decide finally whether there is or is not a case made 
out against the Accused, he apparently should not issue a 
warrant of arrest for the Accused, or indeed any process 
for the Accused's appearance. Where such arrest appears to 
be a matter of urgency, it seems that all that the subordinate 
Magistrate can do is to request the Court which ordered 
the inquiry to issue a warrant on its own authority at once,, 
When investigation is made by a person not being a Magis¬ 
trate or a Police-Officer, Chapter XIV of the Code applies 
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to all his proceedings, except that he may not arrest u ithout 
a warrant. 

It is very expedient that all cognizable offences be 
promptly reported to the Police, and it is easier to make such 
a report than to make a complaint in Court. When, there¬ 
fore, a complainant comes into Court with a cognizable 
case which he has not reported to the Police there is against 
him his failure to report to the Police, and he ought to 
explain this failure to the satisfaction of the Magistrate. 
Possibly he will say that the Police wrongfully recorded the 
case as non-cognizable in order to save themselves trouble. 
Such things are done, but they are done far less frequently 
now than they were some years ago. And on the whole it 
will be more' probable that when the complainant found 
that what he had said was not enough to set the Police on 
the track of his enemy he concluded that it would be more 
annoying to the latter if he increased the gravity of Ins 
allegations before putting them before a Magistrate. 

Then there are cases where on the face of things theie 
has been delay after the occurrence in bringing the matter 
before the authorities. And there are cases, mostly non- 
cognizable, where the complainant has been to the Police 
and has had a report recorded at the outset, while the story 
told in his complaint, and upon his examination, differs 
largely from that report. And even when the case seems 
plain'and simple on the face of things, details may be 
omitted which would make much difference from a legal 
point of view. All these considerations go to remind us 
that the examination of a complainant under section 200 of 
the Code is not a mere matter of form. It is a part of a 
Magistrate’s work where the use of all his acumen and 
judicial experience is most necessary for the doing of justice. 
He should watch the complainant all through his examina¬ 
tion, and should he ruthless in interpolating questions and 
in insisting upon answers to them at any point where he 
thinks fit, and should hardly ever be satisfied with the 
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iinant ? s own account without probing it by some sort 
of examination. In some cases that examination will not 
differ much in nature from a cross-examination. In many 
it will take the character of a demonstration to the complain- 
ant that if he expects to be believed he must clear up the 
weak points in his case, and that he must not fence with 
questions. Nothing is more likely to save time to both 
Magistrates and the general Public than the systematic and 
thorough examination of complainants, and the systematic 
use, wherever such use appears justified, of section 202 of 
the Code. 

Whenever it does not appear necessary to act under Procedure 
section 202 the Magistrate must decide whether to take p^e^Unary 
judicial proceedings in the nature of an inquiry or trial, or ^eded * 
to dismiss the complaint. When he has acted under section or after com- 
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202 and lias postponed issue of process, then when his own suchinquiry, 




inquiry is completed, or the result of the inquiry or investiga- s. 203 . 
tion ordered by him is before him, he must decide that same 
question. When it appears either that no offence has been 
committed, or that the complainant and his witnesses are 
unreliable by reason of prejudice or of other sufficient 
cause, the complaint will be dismissed and brief reasons for 
doing this recorded in the manner noted above. When a 
primti facie case for taking judicial proceedings is made out, 
full cognizance will be taken and proceedings will commence 
in a manner to be described hereafter. 

When cogn izance is taken on Police report made Proceedings 
under section 173 of the Code, the Accused, if ’not Tttendlilce of 


m 




: 


previously remaiidecf! may come to Court in custody with the accused 
'■ J * has to be 


the report, or may be absconding, or may be on bail either secured, 
because the alleged offence is bailable or because the 
Police have found no sufficient case against him. In 
this last instance cognizance will not be taken unless 
the Court thinks a judicial hearing advisable. When 
cognizance is taken on Police report not made under 
section 173, or on information received extra-judicially or 
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gitasi-judicially, or on complaint, tlie Accused usually will 
not be before tbe Court. Cases of absconding are dealt with 
in Chapters V and XIX. In other eases where the Accused 
is neither before the Court nor on bail for a fixed date his 
presence must be secured: Witnesses will have been bound 
over to appear on a fixed date in cases sent up under 
section 173 with, or after the aftest of, the Accused. 
In other cases their attendance must he obtained. To 
the witnesses summonses will ordinarily issue. Only 
against any of them in whose case circumstances of the 
nature described in section 90 of the Code appear to exist 
will a warrant issue. As regards the Accused, when t. e 
offence concerned, or all the offences concerned, is or are 
among those against which one finds “ Summons ” m Column 
4 of Schedule II of the Code, a summons will issue, unless, 
again, section 90 of the Code appears to apply. Where the 
offence concerned, or any one of the offences concerned, is 
among those against which one finds “ Warrant ” m Column 
4 of Schedule, II of the Code then, generally speaking, a 
warrant will issue in the first instance, on which an order for 
Bail may be endorsed at discretion, as explained in Chapter 
V of this book. This discretion exists in most cases where 
a warrant is issued, and in bailable cases ought to be made 
use of, unless there be strong reason to the contrary. And 
section 204 of the Code allows the Court a still further discre¬ 
tion, namely to issue a summons instead of v warrant. But 
where a Police Report is made under section 173 of the Code 
and the Accused appears to have absconded and so to have 
escaped arrest, then the Court on taking cognizance will 
usually issue both a warrant, and a proclamation under 
section 87 of the Code. In any case in which a summons 
to the Accused is issued, the Magistrate, if he thinks fit, may 
permit the Accused to appear by pleader instead of m 
person. But, even when this has been done, the Court 
retains the power to order personal appearance at any stage 
of the case. The power to dispense with personal attendance 
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oe exercised with great caution except in petty cases 
where no obloquy attaches to a conviction. 

When issuing process lor the attendance of the Accused 
and of witnesses it is necessary to fix a date for the trial or 
inquiry. This should be done with reference to the current 
business before the Court and to the time which it will take 
to secure service and return of the process and the attendance 
of the persons concerned. Where fees are to be paid for the 
issue of processes it may be proper to add a few more days 
for the payment of such fees, and in any case it is better to 
fix a date threej^eeks^ojff, and then to get the processes 
served and the witnesses in attendance on that date, than 
to fix one a fortnight off and then to have to adjourn the 
case for another fortnight because some of the persons whose 
attendance is necessary have not been served, or have not 
had time to appear. And it is better to fix a case for hearing, 
say, on the 16th, when there is a fairly light file, than to 
fix it for hearing on the 12th, a day with many cases already 
down for hearing, and to have it crowded out, or partly 
crowded out, and to have to adjourn it to the 20th to take 
up or finish its hearing. Where the Court Fees Act, or any 
other Act, requires the payment of fees by the complainant, 
a date should be fixed by which he is to pay those fees. 
Section 204(3) of the Code requires that a reasonable time 
be allowed, for such payment, and what that is will depend 
upon the circumstances of each particular case. As pointed 
out, a further sufficient time for service and return of process 
and for getting to Court must be allowed beyond the date 
for payment. Until the fees have been paid in it is not 
absolutely necessary to fix a date for hearing. When fees 
are required and are not paid by the expiry of the reasonable 
time the Court may dismiss the complaint. The word used 
is “ may ” not “ shall,” and it must be remembered that 
there are cases of such gravity that the failure of the 
complainant to prosecute may not be of itself a sufficient 
ground for dropping them. For instance, it is ea,sy to imagine 
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a prima, facie case of Forgery which it would be utterly 
wroug for a Court to drop without making some attempt 
to get at tlie facts. 

When a case comes up for cognizance on Police report 
which is not the result of an investigation which has ended 
in the Accused being sent up for trial, or when one so comes, 
up quasi- judicially or non-judicially, it is open to the Magis¬ 
trate to make a preliminary inquiry himself, or to order 
a formal investigation by the Police, before taking further 
action. When a course of this kind is adopted it will depend 
on the result of the inquiry or investigation whether process 
is or is not issued against the Accused. Such preliminary 
action is part of the inherent power of a Court which is 
authorized to take cognizance. 




CHAPTER i 


The Tr al of Summons Iases. 

Coming now to the actual procedure at trials and the main 
inquiries, it may be well briefly to contrast it with. Civil 
Procedure. The Court has to maintain an impartial attitude Proceeding 
between the two sides, as in a Civil case, but it has also 
to be ready when need arises to aid both sides to a Criminal 
case in putting their respective cases before it. And though, 
as in a Civil case, the burden of proving any particular fact 
lies upon one party or the other, yet there is a more special 
burden upon the Prosecution in a Criminal case than there 
is upon the Plaintiff in a Civil case. There are instances in 
Civil Procedure where the Plaintiff is entitled to a decree 
because no evidence is given on either side, simply upon the 
pleadings. A Criminal Court can convict without recording 
evidence only in small and unimportant cases in which the 
Accused admits the facts alleged and shows no cause against 
being convicted. But, in a case of any gravity, the Accused 
is not called upon to plead until there is evidence against 
him, recorded in his presence, which he has been able to 
cross-examine. Against this a Defendant in a Civil suit is 
called upon to plead before any evidence at all. is heard. 
Furthermore, in a Civil case a Defendant is under no com¬ 
pulsion to appear, while the Accused in a Criminal case is 
made to appear, and if he fails to do so the resources of the 
Law are used to do all that is possible to compel his appearance. 

Again, a Plaintiff is not bound to lay before the Court 
evidence unfavourable to his own case, but the Prosecution 
should put before the Court all evidence bearing materially 
on the case Which it believes to be true and reliable, and 
this duty specially attaches to a Public Prosecutor. It 
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^5^ would bo futile to ex' set private complainants to consider 
themselves so bound, tough theoret ically they are. When 
both sides fail to pr ce some evidence which the Court 

,1, a Criminal Court has greater 
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Criminal Court should terminate 
proceedings in all instances when the Prosecution fails to 
make out a case, and sometimes should do so before the 
prosecution has finished its case, namely if it holds firmly 
that that case is largely false or exaggerated, or that it is 
based upon a wrong view of the Law. Unless it rejects 
the Plaint a Civil Court will not usually end the proceedings 
until the Plaintiff’s case is finished, and then often leaves 
it to the Defendant to say whether he will put in a counter¬ 
case. 

Formal judicial proceedings against an Accused person 
commence before a Magistrate when the Accused is present 
in Court, which may be the case either at the time when 
cognizance is taken, or thereafter as the result of pro¬ 
cess issued. The proceedings will take the form of either 
a Summons Case, a Warrant Case, or an inquiry with a view 
to commitment to a superior Court. Before certain 
Magistrates any Summons Case, and some Warrant Cases, 
may be triable summarily. The present Chapter deals 
with the trial of Summons Cases, the general features of 
which form of. trial are laid down in Chapter XX of the 


Code. A “ Summons Case ” is a case relating to an offence 
which is not punishable with Death, or with Transportation, 
or with Imprisonment for a term exceeding six months. 
In other words, and confining ourselves to the ordinary 
punishments of the Indian Penal Code, Summons Cases are 
cases relating to offences which are punishable with fine 
only, or with imprisonment of either description only for 
a term not exceeding six months, or with both fine 
and imprisonment for a term not exceeding that same 


limit. 
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> ^though no charge is drawn in a Summons Case yet Absence of 

formal 


the considerations governing the joint trials of various no- 
charges apply in such cases to the joint trial of several to affect 
offenders or of several offences. It would, for instance, be joint or 


correct to try together at one trial half a dozen or more trkth ate 
persons accused of being members of an unlawful assembly Sn 242 
which had not developed into a riot. It would be correct 
to try at one trial persons accused both of being members 
of an unlawful assembly and of committing trespass, without 
the use of force, in pursuance of the common object of that 
assembly. It would also be correct to try at one trial the 
same person on three accusations of breaking a Municipal 
rule, say, on January 1st, May 1st, and August 1st of the 
same year. But it would not be correct to try together 
A for breaking a Municipal rule on January 1st in one 
muhallah , and B for breaking the same rule on the same 
date in another muhallah , nor would it be right to try 
together half a dozen persons for placing booths on the 
public way, in breach of Municipal rules, on the same market 
day, unless it appeared that they had so acted in concert 
with each other. 


. 


When the Accused appears or is brought before the Stating the 

accusation. 

Magistrate, the particulars of the offence of which he is ^ ^ 
accused shall be stated to him at the outset of the proceedings. * 


This^nust be done with sufficient clarity to avoid possibility 
of the Accused’s being misled or confused. It is not enough 
to say, for instance, “ You are charged with defiling the 
water of a public spring or reservoir under section 277 of 
the Indian Penal Code.” A correct interrogatory would be 
something like this, “ You are being tried because it seems 
that about ten days ago you threw house refuse and other 
filth into the reservoir at Rampur, the water of which is 
a source of public drinking supply.” It is not enough to 
say “ You are accused of resisting lawful apprehension under 
section 225B of the Indian Penal Code.” But “ You are 
accused of having prevented the process-servers of the 
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Munsif’s Court, who had a legal warrant from that Court for 
his arrest, from arresting Wazir Khan at Shahganj on the 
3 rd of this month,” would be sufficiently clear, 
f As the particulars of the offence with which the trial 
* will be concerned are thus stated to the Accused, and of each 
oBence where there are several of them, and to each Accused 
where there are several of them, he must further be asked 
if he has any cause to show why he should not be convicted. 
This offers to each person accused the chance of saying that he 
is guilty, or of saying that he did something like what is 
alleged but that the differences between what is alleged and 
what he did are such that his act w y as an innocent act and not 
an offence, or of pleading ignorance of fact as a defence, or of 
saying that he did what he is said to have done and contending 
that doing so was not an offence, or of saying that he did not 
do at all what is alleged and that the allegations against 
him are quite false, or of making any other relevant reply. 
Whatever the Accused says must be recorded, and, so far 
as it amounts to an admission, recorded as nearly as possible 
in the words actually used by the Accused. It is true that 
the Code does not in terms provide for any record unless 
“ the Accused admits that he has committed the offence of 
which he is accused,” but it would seem much more fair 
to both prosecution and Accused, and much more likely to 
save the time of the Court, to note at least the nature his 
answer when it amounts to a denial, and to note fully any 
part of it which coincides with the case for the prosecution. 
This questioning of the Accused under section 242 of the 
Code probably is not what is intended by the Code as an 
“ Examination of the Accused,” but even so the words 
“Whenever the Accused is examined” in section 364 are 
capable of a wide meaning, and it is possible that they are ' 
not intended to be confined to the examination required by 
section 342. There certainly could be no objection to 
recording the answer of the Accused to the question asked 
under section 242 in the manner prescribed by section 364. 
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;he Accused admits that he committed the offence if the 
icated, after his answer has been duly recorded the aci:us ? d does 
Magistrate may convict him, unless he shows sufficient cause 
why he should not be convicted. The wording of section 243 
of the Code is open to criticism. It seems difficult to see 
how an accused person can at once both admit that he has 
committed the offence and show sufficient cause why he 
should not be convicted. If he pleads infancy, or the right 
of private defence, or some other General Exception of the 
Indian Penal Code, it is not admitting that he committed 
the offence, for those exceptions provide that “ nothing is 
an offence” which comes within them. But, in practice 
the meaning of this section is clear. If the Accused admits 
the facts alleged against him and does not state a case 
making out that those facts do not amount to an offence, 
whether when they alone are considered or because of the 
existence of other facts, and if he admits responsibility for 
the action or omission which is alleged as his part of the 
culpability, then the Court can convict him, but may hear 
the whole case before formulating a finding. 

In other cases, that is where the Accused does not If the case is 
admit what the prosecution alleges, or states facts in addition compete 
to that case, or contends that the facts alleged do not amount hearing, 
to an offence, or the Court wishes to hear the whole case, 
the Court must formally hear the case. It begins by hearing 
the case for the prosecution, including the evidence of the' s. 244 . 
complainant if this latter is not a Court, and must hear all 
the witnesses whom the prosecution actually produces in 
Court. It will then be open to the Magistrate, if he thinks 
that no case is made out against the Accused, to intimate 
this to the parties. If the Complainant or the person con¬ 
ducting the prosecution fails by argument to induce the 
Magistrate to alter his opinion, the Magistrate would say so, 
and then no doubt the Accused would produce no evidence, 
and an acquittal would follow. But, if the Magistrate 
thinks that a case is made out, then, unless the question 




s. 342- 


S. 244. 


Discretion 
as to issue 0 ; 
process for 
witnesses 
not present. 

S. 244 ( 2 )- 


Those in 
attendance 
must be 
heard. 


190 THE TRIAL OF CRIMINAL CASES IN INDIA. 

and answer under section 242 Jiave put the case lor the 
Accused with reasonable completeness, he must further 
examine the Accused. This examination will be with a 
view to enabling the Accused to explain the facts appear¬ 
ing against him. After that the Magistrate will hear all 
evidence which the Accused actually produces before the 
Court. 

Either side may ask the Magistrate to issue process for the 
attendance of a witness or for the production of a document 
or thing. The Magistrate has absolute discretion to accept 
or reject such an application. Equally he may accept it 
in part only, for instance, if summonses to seven witnesses 
were asked for it would be legal to direct that such process 
should issue only to three specified ones out of them. But, 
of course, this discretion must be exercised judicially and not 
capriciously. It is given to Magistrates in order that 
litigious persons may not be allowed to waste the time of 
the Courts by summoning numbers of possibly unwilling 
witnesses over small affairs, for Summons Cases are nsually 
smail affairs, those of real importance being exceptional. 
The prosecution should apply for process to be issued at 
latest on the date when the Accused is questioned under 
section 242 of the Code, and in most cases at an earlier stage. 
The defence should ask for process when the case for the 
prosecution is closed. That there has been undue delay in 
asking for process is generally a good reason for exercising 
discretion not to issue it. 

Though there is this discretion to refuse to issue process, 
it must be remembered that the terms of section 244 of the 
Code leave the Court no discretion at all about hearing 
witnesses who actually are produced in Court. When a 
witness is in Court, and is put into the box by the prosecution 
or the defence, the Court must take his evidence. Of course 
if his evidence turns out not to be relevant it will be rejected, 
but that cannot be ascertained until the witness is in the 
box and is examined. 
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Eien the Court decides to issue process upon application 
the right to require that before process issues the 
side desiring its issue shall deposit the reasonable expenses 
each witness is likely to incur in attending the Court. When 
rhe Court exercises this power it should fix a date by which 
the deposit is to be made, and the time for the appearance 
of the witnesses should be so much later than the date for 
deposit as to allow of the service and return of the process 
and of the attendance of the witnesses. If the deposit is 
not made at all, or if it is not made by the date fixed, 
and in consequence the witnesses or some of them do not 
attend, the laches of the party concerned is a perfectly 
sufficient reason for refusing to issue process upon a further 
application. 

When the evidence produced, or allowed to be called 
for, by both sides has been heard, as well as evidence, 
if any, which the Court sees fit to summon of its own 
motion, the Court will proceed to hear arguments. If there 
has not been any evidence produced for the defence it is 
for the prosecution to sum up its own case arid argue it, 
and the defence then has the last word. If evidence for 
the defence has been produced the defence should argue 
its own case, and then the prosecution has a right to 
reply. 

The Court then pronounces judgment, the Judgment 
being in writing as prescribed in a later part of the Code. 
Ihe judgment must usually be either of conviction or of 
acquittal. There cannot be an order of discharge in a 
Summons Case. Such an order is appropriate only when 
the Accused has not formally been put upon his trial. In 
more serious cases it is the framing of a charge which does 
this. The proceedings under section 242 of the Code take 
' he place of a charge in a Summons Case. That being the 
case, the Accused is formally on his trial from the outset 
of a Summons Case, so a discharge would never be appro¬ 
priate. 
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Section 246 of the Code gives a wide discretion to 
Magistrates in the matter of the offence of which the Accused 
may be convicted. Its object is to allow the Accused to 
be convicted of any offence which is triable as a Summons 
Case which, from the facts admitted or proved, he appears 
to have committed, even though it be an entirely different 
offence from that alleged or set out in the complaint or 
summons. This power must be exercised cautiously. It 
seems certain that it would be illegal to convict of an offence 
for the prosecution of which a complaint, by a Court or 
public servant is necessary, in the absence of such a com¬ 
plaint. And it is not unlikely that where a complaint had 
been made by a Court or Public Servant concerning one 
offence, a conviction for some quite different offence, requiring 
such a complaint, but in respect of which no complaint had 
been made, would eventually be set aside. For instance, it 
there were a complaint from a Public Servant in respect of 
an offence under section 186 of the Indian Penal Code, it 
is not likely that a conviction, as an outcome of the trial 
so instituted, for an offence under section 172 of that Code 
would be upheld, whatever facts might appear from the 
evidence. And, apart from these special cases, it seems 
impossible that a man should be accused of disobeying a 
quarantine rule, and eventually convicted, at the trial so 
instituted, of selling obscene books. There must not be an 
entire divergence and lack of similarity between the offence 
upon an allegation of which proceedings are started and 
that for which there is a conviction. The principle upon 
which section 246 is based is that, there being no formal 
oharge, the Accused can be convicted of anything which he 
has had a proper chance of meeting, and has been fairly 
and openly put in evidence against him. 

Section 247 of the Code assimilates Summons Cases 
instituted upon Complaint to compoimdable cases, In very 
many instances where a private individual has instituted 
the proceedings a petty offence is not much more than 
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x ^^ : J|mtjyry to that individual, and if he chooser to drop his 
complaint there is no real harm done in letting sleeping 
dogs lie. So, when a Summons Case has been instituted 
upon complaint not being a complaint made official!}' by a 
public servant, and the complainant failc I o appear on any 
date for which the case has been set down for hearing, the 
Magistrate shall acquit the Accused as a general rule. He 
can do otherwise only if for some reason he thinks proper 
to adjourn the case to some further day. He cannot, 
apparently, proceed with the hearing in spite of the failure of 
the complainant to appear. If, for instance, the case were up 
for the hearing of evidence produced by the Accused, and 
the complainant did not appear, the Magistrate, seemingly, 

Would have no authority to hear those witnesses. He must 
either acquit the Accused, or adjourn the hearing, the latter 
course presumably being intended to give the complainant 
another chance of appearing. 

This provision does not apply when the case has been Cas £ s v £ here e 
instituted upon Police-report, or upon information received is imma- 
^asi-jxidicially or non-judicially. Then, whether the com- tenal * 
plainant appears or not, the Court will always proceed with 
the case in the normal way. And there is a proviso to 
section 247 which gives a Magistrate discretion to dispense 
with the attendance of the complainant, and to proceed 
notwithstanding his absence, when the complainant is a 

public servant. . 

Section 248 of the Code is based upon the same principle 
as section 247, namely that as most Summons Case trials withdrawal 
deal with offences of minor turpitude, there is often no ° com 
objection to allowing the person injured to condone the 
wrong done. As the permission of the Court is required, 
this power must be used with judicial discretion. When 
a complainant satisfies the Court before final orders are 
passed that there are sufficient grounds for permitting him 
to withdraw his complaint, the Magistrate may permit him 
to do so. Thus, if the complainant were to satisfy the 
s, cc 13 
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magistrate that he himself was the only sufferer bj ______ 

offence, and that the Accused had made ample and genuine 
apology, or otherwise had done his best to set things right 
for the complainant, that would constitute good ground for 
exercising the discretion. But permission must not be given 
without good ground. Some Summons Case offences are 
compoundable, and the complainant has an absolute right to 
compound any of them and to withdraw his complaint. 

In a petty case it may not always be best to press matters 
to the bitter end. It may not be necessary to condemn 
the Accused, and it may not be advisable to record that he 
has done nothing wrong or punishable. Occasionally cases 
do occur in practice, where wrong has been done, but it will 
be best from the administrative point of view not to punish 
the wrong-doer. Section 249 of the Code provides for such 
cases. A Presidency Magistrate or a Magistrate of the first, 
class, or a Magistrate of a lower class after receiving sanction 
from the District Magistrate, may stay the proceedings at, 
any point in the trial of a Summons Case after recording 
his reasons for doing so. Then he will not pronounce judg¬ 
ment of either acquittal or conviction, but he will release 
the Accused. Such an order would seem to be final unless 
altered by the High Court' in Eevision. 

Presidency Magistrates are not bound by the rules 
applying to the recording of evidence by Magistrates in 
general." If a Presidency Magistrate considers that, he is 
likely in a Summons Case to impose a fine exceeding two 
hundred rupees, or, in a joint trial for more offences than 
one which all are “ Summons Case ” offences, that the 
aggregate sentence of imprisonment which he might or will 
impose is likely to exceed a term of six months, he must 
either take down the evidence of the witnesses with his own 
hand or cause it to be taken down in writing from his dicta¬ 
tion in open Court. Where neither of these conditions 
applies, there need be no record at all of the evidence in a 
Summons Case tried by a Presidency Magistrate. Section 
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of the Code provides for the manner of recording 
evidence in Summons Cases before all other Magistrates. 

It directs that the Magistrate is to make a memorandum of 
the substance of the evidence of each witness as it is given. 

No full record of the evidence is required. If the Magistrate 
is unable to make the memorandum himself, it must be 
made in open Court from his dictation. But the Magistrate 
in his discretion can have a full record of the evidence made 
in addition to his own memorandum, or, if the Local Govern¬ 
ment has applied section 357 of the Code to his Court, he can 
keep a full record himself. 

If a Warrant Case be tried as a Summons Case the Result of 
whole proceedings are void because the trial has not been ^rm^f^ n 
held with so much care and formality as the Law requires. trial * 

If, however, a Summons Case be tried as a Warrant Case 
the proceedings are good, because the trial has been conducted 
with more than the necessary care and formality, so that 
neither side has anything to complain of. 

If it is necessary or convenient to try together an offence Warrant 
t riable as a Summons Case and another offence triable as suuunons 
a Warrant Case the proceedings must be as in a Warrant 
Case, and a charge for the smaller offence, just as for the 
larger, must be drawn at the proper time should the smaller ;; 

offence appear to be made out. 

Should it appear during the trial of a Summons Case Should facts 
that what the Accused did amounts to an offence which make out a 
must, or had better, be the subject of a commitment for Sessiomcase * 
trial before the High Court or Court of Session, and the 
Magistrate is empowered to commit for trial, then, unless 
the Magistrate has had a full record of the evidence kept, 
the' proceedings should begin again de now with the examina¬ 
tion of the witnesses for the prosecution, the case being 
dealt with as a Commitment Inquiry in the manner described 
in Chapter XI of this book. When a full record of the evidence 
has been kept it will in most cases be sufficient to explain 
to the Accused that the evidence goes to show that what 
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can be charged against him is an offence triable only'' _ ^ 
superior Court, and that a full record of the evidence, has 
been kept upon which record it is proposed to commit him 
for trial, and to ask him whether he desires to have all or 
any of the witnesses recalled and further examined or cross- 
examined before the Magistrate. The enhancement of the 
accusation being a serious matter, it is submitted that m 
most such cases the Court would be well advised to recall 
and re-examine the witnesses, independently of the wishes 
of the Accused, except any whose evidence is only as to 
minor or undisputed points. 

Should it appear during the trial of a Summons Case 
that the evidence makes out an offence triable as a Warrant 
Case, and triable by the Magistrate himself, the procedure 
will be changed over to that for the trial of a Warrant Case. 
There are some Warrant Cases at the trial of which by a 
Magistrate of the first or second class the record of evidence 
is kept in exactly the same way as in a Summons Case. 
If during the trial of a Summons Case by a Magistrate of 
either of these classes the evidence appears to support a 
charge of one of these particular offences triable as Warrant 
Cases and referred to in section 355(1) of the Code, it may 
not always be necessary to hear the evidence over again 
when changing over to the Warrant Case procedure. The 
drawing of a charge during, or at the conclusion of, the 
hearing of the evidence for the prosecution will sufficiently 
warn the Accused of the alteration and enhancement of the 
accusation against him, and the fact that a charge is drawn 
will give him the right to demand the recall of all or any of 
the witnesses for cross-examination, and if he does not recall 
them it may fairly be concluded that he does not object to 
the existing record of their evidence going in against him. 
But where a more full record is required by the Code, either 
because the offence triable as a Warrant Case is not one of 
those mentioned in section 355(1), or because the Magistrate 
is a Magistrate of the third class, then the proceedings must 
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nmence again with the examination of all the wit nesses for 
the prosecution whose evidence appears to be relevant. 

Where proceedings have been commenced as a Summons Change to 

Case, and it appears either that the case realty is one for com- serous case 

mitment, or that it realty is a case of an offence triable asbcy° nd 

: _ . . Magistrate’s 

a Warrant Case, and the Magistrate trying it as a Summons cognizance. 

Case has not either power to commit for trial, or power to 
try on a charge of committing the offence which constitutes 
it a Warrant Case, as the case may be, he must stay proceed¬ 
ings and make a brief report of the facts and the general 
nature of the case, and submit it to the Sub-divisional 
Magistrate or District Magistrate, or to any other particular v‘, 

Magistrate having jurisdiction whom the District Magistrate 
may indicate. The Magistrate to whom the case is submitted 
under section 346 of the Code will in effect treat it as he 
would a case of which, he was newly taking cognizance, that 
is, he will proceed to try it or to inquire into it with a view 
to commitment himself, or will transfer it to a Magistrate 
-competent, to dispose of it, if he has power to order such 
a transfer. In any such case the proceedings must com¬ 
mence again de novo . But, of course, if the referring Magis¬ 
trate appears to have taken an erroneous view, and if the 
ase really is triable by him, it will be sent back to him in 
order that he may complete the trial. 

In but few instances will a Magistrate of the second Where a 
class be unable to pass an adequate sentence in a Summons beyond^the 

Case. These few instances will be where a fine exceeding Magistrate ’ s 

, ° powers seems 

two hundred rupees seems called for, or where upon the called for. 

trial of several offences at one trial an aggregate sentence 

imprisonment for a term exceeding one year seems called 

'A Magistrate of the third class is less unlikely to find 

} g, or at the conclusion of, a Summons Case which 

property try, that the circumstances call for a more 

st .unishment than he is empowered to inflict. When 

a . rate of the second or third class finds himself thus 

un ,o sentence adequately, he can either record that he 
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thinks that the trial ought to be before another MagistfcgJ 
and. then act under section 346 of the Code, that is, just 
as in a case which he could not try at all, or try the case 
out and in giving judgment record his finding, but not 
pass sentence, acting under section 349 of the Code and 
referring the case to the Sub-divisional Magistrate or District 
Magistrate for sentence. The procedure upon such a 
reference will be dealt with hereafter. A similar reference 
will be made when a Magistrate hot empowered to act under 
section 562 (1) of the Code considers that the Accused should 

be dealt with under that sub-section. 

Section 250 of the Code applies to all trials belore 
Magistrates, its position in the Code being due to historical 
accident. A later Chapter is the appropriate place in which 
to discuss it. 

A special Court is required for the trial of a Summons 
Case in which an Indian British Subject and an European 
British Subject are opposed to each other or interested on 
opposite sides, except in the Presidency Towns, and except 
where the offence involved is punishable with fine only. 


CHAPTER X. 

The Trial op Warrant Cases. 


Chapter XXI of the Code lays down the procedure for 
the trial of Warrant Cases, the principal differences between 
which and the procedure at the trial of a Summons case are 
as follows. A Charge is framed against the accused if a 
case is made out by the prosecution. The discretion 
of the Court about the issue of process to witnesses is much 
less. The accused has a right to postpone cross-examination 
of witnesses until after a charge is framed. A Warrant Case 
may end in a discharge. Often there must be a more 
complete record of evidence. 

If there is a complainant, then, unless that complainant 
is a Court acting under section 195 of the Code, the Magistrate 
will hear the complainant as soon as possible after the 
appearance of the accused. And, if there be no complainant 
to be heard., or after he has been heard, the examination 
of other witnesses actually produced for the prosecution 
must follow as soon as practicable* This is subject to a 
discretion conferred by section 253(2) of the Code to 
discharge the accused at any time before a charge is 
framed if the Magistrate considers the charge, that is the 
accusation, to be groundless. Unless there is cause for 
the exercise of this discretion, the Magistrate has to hear 
every witness whom the prosecution actually puts into 
the box. When a Magistrate discharges on the ground 
that the charge is groundless, he has to record his 
reasons for reaching that conclusion. A further discretion 
with an attached duty is conferred by section 252(2) in 
respect of evidence* The Magistrate must ascertain from 
the complainant or otherwise the names of any persons 
likely to be acquainted with the facts and to be able to 
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give evidence for the prosecution, and, having doneso, 
must use his discretion to determine which, if any, of them 
it is proper to summon to give evidence. This, no doubt, is 
intended to be something over and above the general power 
of Courts to send for evidence conferred by section 540 of 
the Code. It is submitted that the words “ for the j)n>secu- 
tion 55 in section 252(2) must not be taken in too narrow 
a sense. It is the duty of the prosecution to place the -whole 
truth before the Court so far as may be possible. Therefore 
a person who appears to be acquainted with the facts of the 
case, and to be impartial, can properly be said to be able 
to give evidence for the prosecution, even though it is almost 
certain that he will flatly contradict exaggerations and pieces 
of spite imported into the case by the complainant or by 
prejudiced witnesses. The prosecution has no further 
right to call on the Magistrate to issue process to witnesses 
whom it wishes to produce, and the Magistrate has discretion 
to refuse to s do so. 

If at any point during the hearing of the evidence for 
the prosecution the Magistrate considers that there is ground 
for presuming that the Accused has committed an offence 
triable, both as a Warrant Case, and by the Magistrate before 
whom the proceedings are, and of such a degree of gravity 
that his powers of punishment are adequate to enable him 
to deal with it, he should draw a Charge of that offence 
against the accused in writing. It has already been seen 
what he should do if he considers that the accusation is 
groundless. What should be done if he reaches the conclusion 
that he himself cannot properly dispose of the case as a 
Warrant Case will be noted later on. 

Until a Charge is drawn the accused has a full right to 
withhold his cross-examination of the w itnesses. The object 
of this provision of the Code is to save the time of the Court 
when the accusation in the end appears to be groundless. 
As soon as a Charge is drawn the accused has a right to 
cross-examine, or further to cross-examine, those witnesses 
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who have already been examined, whether 
or not he has already cross-examined them, and the accused 
cannot withhold his cross-examination of the witnesses for 
the prosecution who are produced after the framing of the 
Charge. In the case of these latter he must completely 
cross-examine each whom he desires to cross-examine at the 
termination of his examination-in-chief, unless the Court 
specially permits another course to be followed. The right 
to postpone cross-examination until a Charge is drawn is not 
given to the accused to enable him to think out a case for 
himself after the case for the prosecution is over, and then 
to cross-examine with a view to making out that case, and 
still less is it given to him in order that he may have time 
to approach the witnesses for the prosecution and induce 
them to modify their narratives when he takes up their cross- 
examination. Therefore the Magistrate* should draw a 
Charge at the earliest possible moment after he is in a position 
to do so. u Ground for presuming ” is a good deal short of 
proof, a»nd appears to mean something less than does 
section 210 of the Code by the words “ grounds for committing 
the accused for trial.” The drawing of the Charge usually 
should not be deferred until the case for the prosecution is 
completed. In particular, it should not be deferred in order 
to complete the case with such evidence as that of an investi¬ 
gating officer, or of a witness to a search, or of a Medical 
witness deposing about a post-mortem examination or about 
injuries, it usually being possible to foresee the general 
nature of any such evidence with a good deal of accuracy, 
and therefore to draw a Charge in anticipation of it. Equally 
it is proper to anticipate evidence which will be merely 
formal or corroborative of what has already been taken. 
The rule for saving time, trouble, and expense, especially 
to witnesses, is to draw the Charge at the earliest time when 
it is reasonable to do so. Failing to do this may r involve 
witnesses in two or three attendances in place of one. 
Certainly it is not reasonable to draw a Charge merely 
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because several apparently false witnesses give evide 
which, if believed, would make out a case against the accused, 
but it is reasonable to draw a Charge if a single obviously 
respectable and unprejudiced wituess tells a credible story 
making out his guilt. 

When a Charge is framed it is to be read over to the 
accused, and he is to be asked if he is guilty or if he has 
any defence to make. There are many cases where it is 
not necessary to examine the accused before taking his 
plea, for, as has been seen, the plea often can well be taken 
before the close of the case for the prosecution, while the 
examination is usually best taken after the close of that case. 
If the accused pleads “ Guilty”, that is generally an end 
of the trial, and conviction and sentence follow. But a 
discretion is given to the Magistrate. He may convict, but 
he is not bound to. The Code is silent as to what is to 
follow if there is not a conviction upon a plea of “ guilty,’ 
but it is submitted that the trial must go on, the reason 
for not acting upon the plea being that the Magistrate thinks 
that further inquiry, including probably the examination of 
witnesses sent for by the Magistrate himself, will show that 
the Accused is either not guilty or guilty only in a lesser 

degree. . . 

If a Presidency Magistrate feels satisfied that a conviction 

on the case before him will not involve a sentence including 
either imprisonment for a term exceeding six months, ora 
fine exceeding two hundred rupees, section 362(4) of the 
Code absolves him from the necessity of drawing a Charge. 
It cannot, it is submitted, be intended to deprive accused 
persons in Presidency Towns of the right to recall and cross- 
examine the witnesses for the prosecution when the Court 
decides that there is a case to be answered, so no doubt, a 
Presidency Magistrate should intimate to the accused «heu 
he thiuks that there would be a case for drawing a Charge, 
and, from that point, should act as if one had been 
drawn. 
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the accused refuses to plead, or does not plead, or Recalling 
claims to be tried (and a plea of “ Not Guilty ” is a claim to ™^?_ sse3 £or 
be tried), the Magistrate must at once ascertain whether examination, 
the accused desires to cross-examine or further to cross- 2 5$. 
examine any of the witnesses for the prosecution who have 
already been put into the box. The accused must make 
up his mind on this point by the commencement of the 
next hearing at latest, and, for reasons to be recorded, the 
Magistrate may call upon him to make up his mind on it 
at once. It has been pointed out that the right to postpone 
cross-examination is not given to the accused in order that 
he may have opportunity to suborn and corrupt the witnesses 
for the prosection; so, it is submitted, it would always be 
proper when the Magistrate does not think it necessary to 
call for an instant decision on the point to adjourn the 
hearing at the close of that day for one day only, and to 
give the accused only that amount of time to decide this 
point. There is this further advantage about such an order, 
that if any of the witnesses who may so be cross-examined are 
actually in attendance, it causes them far less inconvenience 
to attend on the next day, than would letting them go home 
to a distance and summoning them, after the accused had 
made up his mind, to attend again a fortnight or mpre 
later. When the accused, at the proper time according to 
the action taken by the Magistrate, has made up his mind, 
and specifies witnesses whom he wishes to recall, they shall 
be recalled and he shall be allowed to cross-examine them, 
and each such cross-examination may be followed by the 
usual re-examination. After this the remaining witnesses for 
the prosecution, if any, shall be put into the box, and the 
accused must cross-examine each of them whom he thinks 
fit to cross-examine immediately upon the close of that 
witness’s examination-in-chief. 

Ordinarily the accused will be examined at the close of Examination 
the evidence for the prosecution. This is mentioned in of accuse<1 * 
section 253 of the Code but is not stated again in section 
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256. Section 342 in a later Chapter of the Code settles the 
matter in any case. According to it the Accused is usually to 
be examined before he is called upon for his defence. This 
examination is not to be in the nature of a cross-examina¬ 
tion, but is intended to be by way of an opportunity to the 
accused of clearing up, if he can, the facts appearing against 
him. When, before drawing a Charge, the Magistrate 
reaches the conclusion that there is no case made out which, 
if unrebutted, would warrant a conviction, or the conclusion 
that the accusation is groundless, a discharge follows, and 
in such a case the examination of the Accused, if any at all 
were thought necessary, would generally be directed to 
obtaining a. formal denial of the facts alleged or a formal 
explanation showing that really no offence had been com¬ 
mitted. 

Conditions Section 254 of the Code directs that a Charge is to be 

o?accused ge Earned if at any stage during the case for the prosecution 
the Magistrate “ is of opinion that there is ground for 
presuming that the accused has committed an offence 
triable under this Chapter.” As against this, section 253(2) 
allows the Magistrate to discharge the accused at any time 
during the case for the prosecution if “he considers the 
charge to be groundless.” And section 253(1) of the Code 
is no doubt intended to meet cases falling between the above 
two limits. Its actual words refer, as noted above, to the 
case where the Magistrate “ finds that no case against the 
accused has been made out which, if -unrebutted, would 
warrant his conviction.” The Code directs that a Magistrate 
who reaches such a conclusion is to discharge the accused, but 
this sub-section applies only when the whole case for the 
prosecution has been heard from beginning to end. When 
that stage is reached without there having been either a 
Charge framed, or a finding arrived at that the accusation 
is groundless, the Magistrate must consider whether or not 
a case has been made out against the accused which, if 
unrebutted, would warrant his conviction. If it be held 
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ch a case has been made out, the examination of 
iccused will follow, and then a charge will be drawn, 
and thereafter the accused can exercise his right of recalling 
witnesses for cross-examination. If it be held that no 
such case is made out, a discharge follows. Section 253(1) 
does not in terms require that reasons be recorded for such 
a discharge, but in nearly all cases it is proper to write a 
brief review of the evidence for the prosecution, setting out 
why it is not believed, or why, even if it be believed in whole 
or in part,, no offence is made out. It should be added that 
a discharge carries with it the release of the accused if he 
is in custody, or the cancellation of his security if he is on 
bail. 
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Guilty, and the case for the prosecution has been completed defence?, 
against him up to and including his cross-examination of 
the witnesses lor the prosecution and his own examination 
by the Court, he will be called upon to enter upon his defence, 
and to produce his evidence. If he puts in a written state¬ 
ment the Magistrate must file it with the record. Considera¬ 
tion must be given in nearly all cases to the case set out in 
such a written statement, in order to see whether it adduces 
reasonable ground for rejecting the case for the prosecution 
or for holding that the accused is not guilty, but of course 
the allegations in it are not evidence. When entering upon 
his defence the accused has an unrestricted right to apply 
for process to be issued to witnesses, but the Magistrate has 
some discretion about granting or rejecting his applications. 

This discretion admits, among other things, of partial accept¬ 
ance and partial rejection. The Magistrate’s most extensive 
discretionary power is that of requiring that the reasonable 
expenses. likely to be incurred by any particular witness or 
witnesses in attending Court be deposited in Court before 
process issues. This discretion is unfettered, and no reason 
for exercising it need be recorded. But it is not intended 
for use in every case. It would be most unjust to use it 


S. 256. 


. 
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in the case of an obviously poor man charged with 
or with some serious variety of Mischief, who asked that 
four or five witnesses should be summoned for his defence. 
Even where the position of the accused is far less anxious 
than that just suggested, there are many cases where this 
discretion should not be used. But if the agent of a land¬ 
holder when charged with Rioting asked for the issue of 
process to thirty witnesses called to prove an alibi , it would 
almost certain!} be proper to use this discretion in respect 
of nearly all these witnesses, if not in respect of all of them. 
If the accused asks for the issue of process to a witness 
already examined for the prosecution whom he has already 
cross-examined or had opportunity to cross-examine after 
the charge was framed, the presumption arises that the 
witness ought not to be harassed by being compelled again 
to attend Court, and the Magistrate should utterly refuse 
to issue process to him unless he is satisfied that the further 
examination of the witness is necessary for the ends of 
justice. In fact, here it is for the accused to make out a 
case which induces the Magistrate to use a discretion vested 
in him. Finally, the Code provides for the possible case 
where the Magistrate is of the considered opinion that process 
should be refused in the case of any witness or witnesses, 
on the ground in respect of him or of them that it is asked for 
for the purpose of vexation or delay, or for defeating the 
ends of justice. An instance of this would be if the Court 
were asked to summon witnesses from a distance of some 
scores of miles for the purpose of proving some petty point 
which at most went to the actual degree of gravity of the 
offence. When such a case arises the discretion of the Courr 
is not unfettered. If the Court, refuses to issue process on 
any of these grounds it must put its reasons for such refusal 
on record. If none of the considerations just set out arises 
the Court is bound to issue process for compelling the attend¬ 
ance of any witness, or the production of any document 
or thing, the attendance or production of whom or which 
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7 desired by the accused. When expenses are to be 
paid, a date by which they are to be deposited in Court 
should be fixed. 

In the case of any witness living outside the jurisdiction Commissions, 
of the Court, or unable for adequate reason to attend the s * 5^3* 
Court without grave inconvenience, a Commission can be S * 5 ° 6 * 
issued for his examination subject to the conditions laid 
down in Chapter XL of the Code. This will be discussed 
in a later Chapter, but it may here be noted that in the case J 
of such a witness for the defence the Magistrate would have 
full discretion to require the accused to deposit the full 
expenses of the proposed commission, 

The parties have a right to address the Court before Arguments 
final orders are pronounced. This is not actually stated in^^ u<ig “ 
the Code in regard to trials before Magistrates, but it is 
a right confirmed by invariable practice. Before ordering a 
discharge under any of the circumstances above discussed 
the Magistrate should allow the complainant, if any, or his 
pleader, or whoever is conducting the prosecution, to argue 
against such discharge being made, and to make out, if he 
can, that there is a ease against the accused on which a 
Charge can be drawn. When a charge is drawn the parties 
have the same rights to address the Court after all the 
evidence has been heard as at the trial of a Summons Case. 

After hearing the parties the Court delivers judgment. The 
from and contents of judgments will be discussed in a later 
Chapter, but here it can be noted that a judgment must 
always embody the finding, and the sentence in addition 
if there be a conviction. As will be seen hereafter, a judg¬ 
ment of conviction may entail binding the accused over, 
or a reference to a superior Court, instead of pronouncing 
sentence. 

If it is charged that the accused has been previously p rev ious 
convicted, and the accused does not admit this, then after convictions, 
a conviction, whether upon a plea of “ Guilty,” or after S. 355 A. 
the hearing of a defence, the Magistrate will take evidence 
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about such previous conviction, and will record a iiml;iig 
one way or the other on this part of the charge. The 
provisions of section 75 of the Indian Penal Code are such 
that a previous conviction never could be charged along with 
an offence triable as a Summons Case. 

Effect of \y e saw that at the trial of a Summons Case the absence 

iheabseaee ^ ^ COIQplainant on a date for hearing is usually a reason 

for acquitting the accused. At the trial of a Warrant Case 
this effect is produced only in a limited number of instances. 
If a charge has been framed in a Warrant Case then, no 
matter what the nature of that charge, the trial must go 
on to its due end. The case may of course be oue which 
it is not desirable to press if the party injured does not wish 
to help the Court to get at all the facts, and a charge may 
have been framed at a preliminary stage before the evidence 
was quite convincing. It has been seen that it is quite 
proper to frame a charge when the evidence merely raises 
a sound presumption. In these circumstances, in the absence 
of further evidence, an acquittai will follow unless the case 
is one where the presumption is about an offence of such a 
nature that the Court feels it right to make further inquiry- 
in the interests of public justice. But if a charge has not 
been framed, and if the offence concerned is either com- 
poundable or non-cognizable, the Court has unfettered 
discrete* to discharge the accused, provided that the case 
was instituted upon complaint . It should be noted that the 
Magistrate is not necessarily bound to discharge the accused 
in these circumstances. It should also be remembered that 
this provision does not apply to cases of offences which can 
be compounded only with the permission of the Court, and 
are cognizable, and there are such offences, for instance 
Voluntarily Causing Grievous Hurt. As already noted, if a 
charge has been drawn, no matter to what classes the offence 
may belong, an acquittal can proceed only upon the ground 
that consideration of the whole case leads the Magistrate to 
a finding that the accused is Not Guilty. The absence of 
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... lainant does not enforce such a conclusion, but may 
i|TEne Magistrate to reach it. In cognizable cases, and in 
most non-compundable cases, if there is a case made out 
against the accused, or even if it strongly appears that 
further inquiry is likely to result in a case being made out 
against him, the Court usually must go on in the usual way 
notwithstanding the absence of the complainant, and whe¬ 
ther a charge has been drawn or not. But if it seems 
improbable that a case can be made out against the accused, 
and no charge has been drawn, it is proper to discharge 
the accused. The presence or absence of the complainant 
has, in many cases, no direct bearing on the decision to be 
arrived at. 

Before Presidency Magistrates the rules for recording Record of 
evidence are the same in Warrant Cases as in Summons bJfore 106 


Cases. 


If it appears to be likely that a line exceeding 


s. 362 . 


two hundred rupees, or imprisonment in the aggregate 
exceeding a period of six months, will be imposed, the 
Presidency Magistrate must take down the evidence of each 
witness with his own hand, or must cause it to be taken 
down from his dictation in open Court. Where no such 
sentence will be imposed, no separate record of the evidence 
of each witness is required. 

When a Warrant Case is being tried before a Magistrate Record of 
of the third class he must cause the whole of the evidence before^ 
to be taken down in writing in the language of the Court, 
or must take it down himself in that language. If he does class, 
not make this full record himself it must be made in his S. 356. 
presence and hearing and under his personal direction and 
superintendence, and he must also then make a memorandum 
in his own hand of the substance of what each witness 
deposes as the examination of each witness proceeds. If the 
evidence of any witness is given in English the Magistrate 
may himself take down the full record in English, instead 
of taking it or causing it to be taken down in the language 
of the Court, and in that case, unless English is the language 
s, co 14 
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of the Court, or unless the accused is familiar with 
an authenticated translation is to he made and placed on 
the record. If the Magistrate cannot make a memorandum 
himself he must place on record the reason of his inability 
to do so. The Local Government has power to abolish this 
system of a double record, required as above in ordinal y 
cases, in the Court of any particular Magistrate, or in the 
Courts of any class of Magistrates, and to require instead 
thereof that the Magistrate do take down the whole of the 
evidence of each witness with his own hand and in either 
his own mother tongue, or English, or the language of the 
Court, as may be ordered. If, when such an order of the 
Local Government applies to his Court, a Magistrate is 
unable for any reason to make the record himself, he shall 
record the reason for this inability and shall cause the 
evidence to be taken down in writing from his dictation in 
open Court. 

With Magistrates of the first and second classes the 
record of evidence is made in Warrant Cases in one or other 
of three ways, either in the way described as appropriate 
at the trial of a Summons Case, or in that one which may 
be applicable under existing orders of the two ways just 
described as required when a Warrant Case is tiled by a 
Magistrate of the third class. The method which is also 
applicable at the trial of Summons Cases is to be used at 
the trial before Magistrates of the first and second classes 
of those cases which, though they are triable as Warrant 
Cases, yet, if they were being tried by a District Magistrate, 
might be tried by him under his power to try summarily. 
This does not imply that this method of recording evidence 
is to be used only in such cases as a Magistrate empowered 
to try summarily would actually try summarily in a wise 
exercise of his discretion. It may be used equally in 
those cases which, though they come within the legal defini¬ 
tion of cases triable summarily, actually are not so tried 
because they call for a sentence heavier than c*n be imposed 
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iary trial. Take, for instance, the case of the theft 
of a bullock worth forty rupees. Such a theft usually calls 
for a sentence of imprisonment for a term much exceeding 
three months, and therefore would not be tried summarily. 

Yet it constitutes a case coming within section 260(rZ) of the 
Code, so in the matter of recording evidence section 355(1) 
applies to it. It is perfectly legal for a Magistrate of the 
first class to try such a case with a single record containing 
only a substantial memorandum, not a full record, of the 
evidence, such memorandum being of course kept by himself, 
and to terminate the case, if there be a conviction, by a 
sentence of Rigorous Imprisonment for two years. Where 
the property concerned was worth ten rupees a Magistrate 
of the second class could try a case of House-breaking by 
Night with intent to commit Theft with merely such a single 
record, and in case of a conviction could sentence the accused 
to imprisonment for six months. But, when a Magistrate 
empowered to do so thinks it right to keep only a substantial 
memorandum of the evidence, it seems that he would be 
well advised to set out his intention of so doing at the head 
of his record, together with a brief indication of the ground 
upon which he holds that section 355 of the Code applies 
to the case. When a Warrant Case which could not in any 
event be tried summarily by a District Magistrate is being 
tried by a Magistrate of the first or second class, the evidence 
is to be recorded in the same way as it would be by 
a Magistrate of the third class, that is, in the manner 
set out in section 356 of the Code, unless the Local 
Government has directed that the provisions of section 
357 are to apply. 

When in the course of the trial of a Warrant Case the If the case 

-n appears 

Magistrate is of opinion that only an offence triable as a really to be 
Summons Case is made out, the following considerations ^ s ^^ nmons 
would appear to apply. If this conclusion is reached during, 
or at the close of, the defence, and the 44 summons case 
offence 99 is a minor offence by way of a. variant from the 
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major “ warrant case offence ” embodied in the Charge 
as described in section 238 of the Code, it appears that 
it will be sufficient merely to convict of the minor offence. 
It seems improbable that after the defence has been entered 
upon, it should happen that the offence charged should be 
proved not to have been committed, but that some offence 
triable as a Summons Case and of an entirely different nature 
should be proved to have been.committed, but if this should 
happen it would probably be quite enugh to put the summons 
case offence to the Accused in the manner provided by 
section 242 of the Code and to take his reply. Thereafter 
both sides might be given opportunity to recall fitnesses 
or to produce fresh evidence. If, at an earlier period of 
the case, it should appear that a summons case offence has 
been committed, and that no warrant case offence has been 
committed, then, apparently, a move should be made into 
the procedure for the trial of Summons Cases. The accused 
would have the new offence explained to him, as at the 
outset of a Summons Case, and should be questioned as 
required by section 242. If he has not cross-examined the 
witnesses already examined they should be put into the box 
again to enable him to do so. If he has cross-examined 
them, he must be asked if he has any further questions to 
ask them in view of the alteration of the accusation against 
him. After that the hearing should proceed as from sections 
243 and 244 of the Code onwards in the trial of Summons 
Cases. The more careful record of the evidence which may 
have been made will not affect the validity of the trial 

looked at as a Summons Case. 

Where the Magistrate thinks that the case is one which 
can and should be tried by some Magistrate other than 
himself, section 346 of the Code applies, and the observa¬ 
tions made in respect to such eventualities in dealing 
with the trial of Summons Cases equally apply. The case 
will go with a brief report of the facts and of the grounds 
of reference to the Sub-divisional Magistrate or District 
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urate or/to any other particular Magistrate whom 
the District Magistrate may indicate. If the case is not 
sent back to the referring Magistrate, the Magistrate 
eventually disposing of it will have to re-commence the 
proceedings de novo. A similar course is to be followed 
where a case appears to be one for commitment to the High 
Court or Court of Session, and the Magistrate trying it as a 
Warrant Case is not himself empowered to commit for trial. 

Where a case has begun as a Warrant Case, but appears 
at any time before final orders are passed to be one for 
commitment to the High Court or Court of Session, and the 
Magistrate is empowered himself to commit for trial, things 
are not quite so simple. Section 347(1) of the Code deals 
with such cases. It directs that the Magistrate shall on its 
so appearing to him commit for trial under the earlier 
provisions of the Code. This might indicate that the whole 
case is to begin again de novo as an Inquiry under Chapter 
XVIII of the Code. It is submitted that this is not intended. 
What is intended is that anything which should be done 
under that Chapter, and has not actually been done, is to, 
be done before a commitment is made. For instance, the 
accused may have withheld his cross-examination of witnesses 
supposing that the proceedings were a Warrant Case trial. 
If this has been the case then, as at a commitment inquiry 
cross-examination must, except by special permission of the 
Court, either he taken at the end of the examination-in-chief, 
or deferred until the trial in the superior Court, the Magis¬ 
trate should allow" the accused to recall any witness and cross- 
examine him. Any charge already drawn will be cancelled. 
If, or when, the case for the prosecution is completed a new 
charge of the offence triable by the superior Court will be 
drawn. If necessary, the provisions of sections 228, 229 and 
231 of the Code will be applied in consequence of the new 
Charge. When this last question is considered it must be 
remembered that the accused will have full opportunity 
to defend himself on the new Charge in the superior Court; 
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'so a witness from a distance should not be recalled met 
upon some minor point. If witnesses for the defence av 
been summoned before the Magistrate., those not yet ex¬ 
amined will not ordinarily be examined unless either the 
accused requires them to be examined under the right given 
to him by section 208(1) and (3), or the Magistrate thinks fit 

to examine them under section 212 of the Code. re accuse 

will be allowed to put in a new list of witnesses upon hearing 
the new Charge. If the prosecution claims the right to 
produce further evidence under the provisions of section 
208 (1) and (3) of the Code, that claim must be allowed unless 
the Magistrate finds that it should be disallowed am 
disallows it under that section. After all th«se_ei epsave 
been taken, the case will go on as from section ( ) 

Code to the end of Chapter XVIII. These observations just 
made go upon the supposition that throughout the proceed¬ 
ings while the case was treated as a Warrant Case there 1 
been a full record kept of all the evidence, with or withou , 
.a substantial memorandum according as section 356 
section 357 applies to the Court. Such a full record is an 
absolute necessity in a comitment inquiry, and if it has 
not been kept because the case is one which might theore¬ 
tically have been tried summarily by a District Magistrate, 
it is submitted that there will be no course open but to 
consider the proceedings already taken as of no effect, and 
to commence the hearing again as if it were a new inquiry 
under Chapter XVIII, and to proceed as directed in the 
sections of that Chapter of the Code from section 206 

° QW Where a Magistrate of the second or third class dealing 
with a Warrant Case is of opinion that though he legally 
can try the case he cannot adequately punish the accused 
for what he appears to have done, but that a Magistrate 
of the first class can do so, there is a choice between two 
courses. Either action can be taken under section 346 of 
the Code as already described, or the Magistrate ot t e 






TRIAL OF WARRANT CASES. 


215 



i or third class can try the case out and, if he convicts, 
embody his findings and his opinion in a judgment, but 
instead of passing sentence refer the case to the Sub-divisional 
Magistrate or District Magistrate for the passing of a proper 
sentence. These references will be discussed in a later 
Chapter. A similar reference will be made when a Magistrate 
not empowered to deal with a first offender under section 
562 (1) of the Code considers that the accused should be 
dealt with under that sub-section. 

As said in the last Chapter, if an offence triable as a 
Summons Case and one triable as a Warrant Case be tried 
together, the procedure for Warrant Cases applies at the 
trial. 

If an offence triable as a Warrant Case be tried as a 
Summons Case the proceedings are void. 


S, 349- 


Summons 
case and 
Warrant case 
together. 


It will be seen that, except in the Presidency Towns, in 
Warrant Cases in which an Indian British subject and an 
European British subject are opposed to each other or 
interested on opposite sides, unless there is a discharge, 
there will be a commitment to a superior Court; so a 
case in which such circumstances exist should all along 
be regarded as a commitment inquiry. 
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CHAPTER XI. 

Inquiries into cases triable by the superior Courts. 

Why taken As they are not final proceedings, as are trials, the Code 
at this point. j 0 gj ca Uy places commitment inquiries at an earlier point than 
trials. Here the procedures are taken in the order of the 
gravity of the offences to which they apply, and we now 
come to that to be followed when a Magistrate is inquiring 
into a case with a view to committing it for trial before 
a superior Court. Chapter XVIII of the Code deals with 
those inquiries. 

What Presidency Magistrates, District Magistrates, Sub-divi- 

committor sional Magistrates, and all Magistrates of the first class are 
triaL empowered to make such inquiries, and the Local Govern- 

S. 206 ( 1 ) may empower any other Magistrate, not being a Magis¬ 

trate of the third class, to make them. Allusion was made 
in Chapter VII of this hook to the necessity for the existence 
of a complaint from a Court before cognizance can be taken 
of any of certain offences committed in or before a Court. 
Sectiou 478 of the Code empowers ail Civil and Revenue 
Courts, when any of those offences is committed before or 
brought to the notice of such a Court in a judicial proceeding, 
to commit the person appearing to have committed the 
offence for trial before the Court to which a Magistrate in 
the place where the Civil or Revenue Court sits would commit 
him, should the Civil or Revenue Court consider that the 
offence is one which a Magistrate either could not try or 
could not adequately punish. Such a commitment would 
take the place of the complaint from the Civil or Revenue 
Court- In making it the Civil or Revenue Court must 
follow the provisions of Chapter XVIII of the Code so far 
as may be possible. 
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commitment must be to the Court of Session if that To ' 
can try the person concerned. Only when that is not Court mac5et 


S. 206(3) 


the case may a commitment be made to the High Court. 

So only in the Presidency Towns, and in Rangoon, will 
commitments usually be made to the High Court, as there 
is no Court of Session in those places. 

When the accused is before the Magistrate, the Magistrate Evidence 
must hear the complainant, if there is one, and must take bother 
all the evidence which is produced either for the prosecution j^e to be 
or on behalf of the accused, and if either the person conducting 
the prosecution or the accused asks for the issue of process 
to compel the attendance of any witness or the production of 
any document or thing, the Magistrate is bound to issue that 
process unless in his discretion he considers it unnecessary to 
do so, in which case he has to record his reasons for thinking it 
unnecessaty. The discretion is thus fettered for Magistrates 
outside the Presidency Towns, but by exception a Presidency 
Magistrate has power to refuse to issue process absolutely at 
his discretion. Probably the reason for this apparent 
derogation from the ordinary rights of the subject is that 
the commitment, if made, will be to the High Court in a 
Presidency Town, and under section 211(2) of the Code the 
accused will then be able to get practically any witnesses he 
chooses summoned for his defence. It must be remembered 
that a Magistrate is bound in a commitment inquiry to 
withhold the drawing of a Charge until he has examined all 
the witnesses and considered all the documentary evidence 
which the accused may actually put before him, or may 
ask him reasonably to compel to attend or to be produced. 

That the defence can so insist on a hearing of evidence 
before even a Charge is drawn is a noteworthy feature 
of the procedure prescribed for a commitment. This is 
perfectty reasonable, for commitment for trial involves 
delay, and possibly detention during that delay, and an 
innocent man has every right to show that there is no 
ground for detaining him. 
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The Magistrate has an unfettered discretion to call for 
any further evidence, oral or documentary, which he thinks 
will throw light on the case. Each side has the right to 
cross-examine all witnesses not its own, and to re-examine 
its own if they are cross-examined. 

Section 209(2) of. the Code allows the Magistrate to 
discharge the accused at any stage, without hearing even 
all the evidence which the complainant or the prosecution 
may have in attendance, if he considers the Charge, that is 
the accusation, to be groundless, but if he does so he is 
bound to record his reasons for reaching that conclusion. 

When the Magistrate has taken all the evidence which 
either side produces or may have caused to be produced, 
he should then consider whether there is any case against 
the accused. If there is even a faint case against him 
the Magistrate will usually examine the accused for the 
purpose of enabling him to explain away, if he can, the 
circumstances appearing in the evidence against him. 
After this the Magistrate must consider whether there 
are sufficient grounds for committing the accused for 
trial. The Code does not state what is to be held to 
constitute u sufficient grounds,” thus leaving a wide dis¬ 
cretion to committing Magistrates. The following rules 
are suggested for the guidance of Magistrates. To justify 
a commitment there must be evidence showing, if believed, 
that an offence has been committed by the accused which 
the Magistrate either cannot try, or cannot punish ade¬ 
quately though he can try it. Also the evidence must 
be such that an ordinary reasonable man might, not 
necessarily would, believe it to be true,or, where it is entirely 
or largely circumstantial, both believe it to be true and 
argue from it that the accused did commit the offence. 
The Magistrate’s personal opinion of the evidence in a dubious 
case is not what determines the course to be followed. The 
Magistrate may be quite doubtful about the credibility of 
«ome witness or witnesses, or he may think that it is not 
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:e to argue from the circumstances in the way in 
ch the prosecution would have him argue, but as long 
as he does not think that it would be either unreasonable or 
unfair to believe the witnesses or to accept the prosecution's 
line of argument he ought to commit for trial. If the 
Magistrate is of opinion that the witnesses for the prosecution 
are certainly quite unreliable or untrustworthy, or if he 
feels assured that they are acting upon a mistaken view of 
the facts, and there is some evidence of what he believes to 
be the right view, or if he considers that there is no possibility 
of arguing the accused's guilt from the facts proved, he 
ought not to commit for trial. 

|| : hei . are not ; sufficient grounds for committing for Discharge 
trial, (and fcb. * accvu eu does not appear to have committed sufficient 
some triable end. punishable by a Magistrate), the case * 

Majpltate wifi t accused, recording his reasons 
for 4qing so, and if tluvioig&trate has arrived at the opinion 
that^ihere grounds before he examines the 

acciUf d, he nyvd ^iplne the accused. 


* tlie '^Sifaere that there are sufficient Drawing of 

grodyr-'! : ov .comnuttMg t)ie accused, or any of the accused, g ^ xo 


f ' be shpufil drtvu a Charge of the offence or offences 
appui./ f^.to have 1 been committed. The Charge is to be 
readv-y’.vid c/;;pIiuied' : to the accused, that, is, the legal 
phrases in it must be put into ordinary simple language. 

Th j chosen for the purpose of explaining it will 

vary wimVde education and intelligence of the accused, and 
with the simple or complicated nature of the Charge itself. 

If the accused desires to have a copy of the Charge he is 
entitled to have it free of cost. He is not entitled to recall 
and cross-examine witnesses already heard, after the drawing 
of a Charge. But the Court may allow him to do so in its 
discretion. 

It is important to remember that when the Charge is ^ C pjjf ^ 

drawn, and read and explained to the accused, he is not to name 

„. /n . witnesses. 

to be called upon to plead to it. This is because the Con* 1 * 
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■ "'-is not trying him, so has no jurisdiction to take his p 
On the other hand, he is to be called upon to give in, orally 


S. 2x1(2)* 


or in writing, then and there, a list of the persons whom he 
wishes to be summoned at his trial before the superior Court 
as witnesses for the defence. If the accused has exercised 
his right to have witnesses for the defence heard before the 
committing Magistrate, he is at full liberty to name all or 
any of them, or not to name any of them, as witnesses for 
his defence in the superior Court. And in addition to all 
or any of them, or instead of all of them, he may name any 
other witnesses. The Magistrate in his discretion may allow 
the accused to put in further lists of witnesses to be summoned 
for him at his trial, but here the discretion is unfettered ; 
when a subsequent list is so presented, the Magistrate may 
reject it simply on the ground that in his opinion no cause 
is shown why the witnesses included in it coulc not have 
been included in the original list. When th.r vcused prt® 
in a list of witnesses at the proper t v " 1 1 m> is, without 
delay after the framing and reading the Charge, or 

when the Magistrate has accepted. & subsequent lis 4 * of 
witnesses, the Magistrate must summon all the witnesi 
named for the hearing before the superior Court uiik ; A 


S. 2x6. considers that the name of any of them is include^l^t- 


list for the purposes of vexation or delay, or for a . mating 
the ends of justice. If he is of such opinion he should 
require the accused to satisfy him, in the case of each 
witness to whom that opinion applies, that there are reason¬ 
able grounds for believing that his evidence will be material, 
and if he is not so satisfied in the case of any such witness, 

, hould put on record hi3 reasons for not being so satisfied 
and should refuse to summon the witness concerned. Here 
then the discretion is fettered, and the grounds for exercising 
it must be put on record. Another precaution which the 
Magistrate may take if he thinks that a witness is included 
for the purposes of vexation or clalay, or for defeating the 
ends of justice, is to require the accused to deposit whatever 
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of money may seem necessary to defray the expense 
of obtaining the attendance of the witness, including all 
proper expenses, such as railway fare, cost of living while 
travelling and attending the Court, and compensation for 
loss of time and interruption of work. The exercise of this 
latter discretion is unfettered, and no reason need be recorded 
in respect of it. If it is exercised a date should be fixed by 
which the deposit is to be made. There is also, as will be 
seen in a later Chapter, a discretion to issue a commission s. 503. 
for a witness's examination in some circumstances, instead of S. 506. 
summoning him to appear. 

If the Magistrate thinks fit to do so, he may summon Magistrate’s 
before him and examine any witness named by the accused hear*** 01110 
under section 211 of the Code, that is, in any of his lists, accused’s 
This discretion is unfettered. Apparently it ought to be 
exercised when the Magistrate feels genuine doubts about the 
truth of the case for the prosecution, and the witnesses 


S. 212. 


named by the accuse 
merits, and not me 'M 

be exercised M ‘ f 

stress 
be;*45 



jo be actual witnesses on the 
WMfl 

§?b?rrobably it ought also to 
■ in his examination has laid 
[the prosecution has tried to 
and some of the witnesses 


for the defen d can be expected to be able to depose about 
it at first hand. It might be right to exercise this discretion 
when there is good ground for supposing that the accused 
is a criminal of the type who makes careful preparation to 
facilitate his crimes, and it further seems likely that if time 
be given him he will carefully tutor the witnesses named, 
or have them tutored, to tell a prepared story in his defence. 

In such a case it might be wise to put the witnesses in the 
box before the tutoring could be completed. Apart from 
these and similar cases a Magistrate, generally speaking, 
would not summon the witnesses named for the defence to 
give evidence before himself after a charge is drawn. 

When the Magistrate does not so hear any of the wit- Orderli¬ 
nesses for the defence, or whm after summoning and hearing ment. 





THE TRIAL OP CRIMINAL CASES IN INDIA. 


Sl 


7 some or all of them he still is of opinion that there 
sufficient grounds for committing the accused for trial, hewi 
make an order committing the accused for trial. A Presidency 
Magistrate need not record his reasons for doing so, again 
an instance of more arbitrariness being allowed to the Courts 
in the Presidency Towns, It seems reasonable that a person 
committed for trial should know what view is taken of the 
case against him by the judicial authority which considers 
that there is ground for making him undergo that ordeal 
and incidentally for depriving him of his liberty, m some 
cases, pending trial. And the fact that if convicted he • will 
not be able to appeal against that conviction does not seem 
to afford ground for depriving him at his trial of such small 
advantage as is to be gained by knowing what the committing 
Magistrate thinks of the ev idence. Outside the Presidency 


Towns a Magistrate iOpram;t 
briefly record bis reasons (or 
usually include a un; ' 

tion, a note of the iy: 


for trial must 
would 


"dv be dy&wn 


from it where 
notice of the 


witnesses, an ihd| 


by or suggested tor t 
of the reasoiife ^§^ 0 ^ ... 
made out ag&juist 
When ,a|t$c titty. 
evidence for m : e 

do so, artdtlu*t wvvW .w 
that there w- suf&fe 
S. 213(2) trial, he may cair.'td tae 


Vhen 

earing 

efence 

Iters 

Magistrate f s 
iew. 



: 

the 




: the'exeLCLkVtt 



(as heard 


cretion to 
the view 

•, us icy him for 

.and discbsyrgc'- the accused. 


Reason so to depart from th ^elusion originally arrived 
at might arise if the evidence for the proaecnaon had been 
dubious and the defence then proved by impartial and 
reliable witnesses that the accused had no connection with 
the crime. Among other possible cases for such departure 
are those where some such defence as the legal exercise of 
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t of Private Defence is made out by the evidence 
defence. 


<SL 


When a competent Magistrate has made a commitment, ^ 
or a Civil or Revenue Court has committed a person for trial can quash a 
in respect of an offence against Justice committed before it, commitment * 
such commitment cannot be set aside except by the High ’ 215 ' 


Court, and the High Court can set it aside only upon a point 
of Law, and may not interfere merely because it disagrees 
completely with the view of the facts taken by the Court 
which has made the commitment. The process of setting 
aside is called quashing, and it has the effect of cancelling 
the Clarge and discharging the accused, though the High 
Court Inight direct that proceedings of some other kind were 
to be taken against him. 

1 The procedure above outlined gives to both sides the Result of 
utmost reasonable liberty to produce the whole of their 
cases before the Magistrate, and gives to the Magistrate a procedure, 
wide discretion to go into the w 1 }le case* on his own account 
if he see ■ fit to do so, but ’ 1 e s not compel him to go into 


than 


‘■pro fplji 


i s tion unless the defence 








>be considerin' by him. The objects 
shall vtcf be committed for trial 




>per inquiry into 


so m u % 


not being a d^'d' 
with seriox; 


;^saxy tens|xow that they are 


i8IPi..., T ........ 

hdiesslfV' that a person charged 
j }> K r'fOWio, have the right to 


• 'ion ea... , conwi'I'- ■ 1 order possibly to 


save himself Vie wu pxpem'c ^ a final trial. 

Most, if not all/ .^ : .’Vhe - psr$gf V'Ho give evidence for Binding 
the prosecution at 1 be needed as witnesses witnesses. 


before the superior .Court it*accused be committed for 
trial. If witnesses for the defence ,re examined during the 
commitment inquiry they too ; !l probably be needed in 
like manner. It may save- time and trouble if all these 
witnesses are bound down, while in attendance at the inferior 
Court, to appear befoie the superior Court. If this is done 
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the chance of any of them failing to appear and so necessi¬ 
tating"^ postponement of the trial will be minimised, and 
it is as well to avoid the grave evil of keeping any person 

There¬ 


on a serious charge. 


unnecessarily waiting to be tried 
fore section 217 of the Code directs the committing Magistrate 
to take from such witnesses as appear before him, and whose 
evidence will be, or is likely to be, required in the Court to 
which the commitment is made, bonds to attend in that 
Court when, required to do so. If a witness refuses to execute 
Buch a bond he can be kept in detention until the trial and 


Notifying 
the Public 
Prosecutor* 


Bail 

pending 

trial. 

S. 496, 
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6kl in the head. This discretion must be exercised 
carefully. Then there is a discretion to release any person 
charged with a non-bailable offence unless there appear 
reasonable grounds for believing that he has been guilty of 
an offence punishable with death or with transportation for 
life. If there were reasonable grounds for believing that a 
person was guilty of a non-bailable offence punishable with 
a long term of imprisonment it would need strong argument 
to justify his release on bail. So here again the discretion 
must be exercised with real care, and not as a matter of 
course, or even for the sake of being lenient rather than its 
opposite. And when bail is allowed for a non-bailable 
offence, it should be substantial bail, and “ bail ” is not 
merely the person's own bond, as is clear from Chapter 
XXXIX Gi v,he Code. There are two ways of making bail 
substantial, the one o. ng to require security for a consider¬ 
able sum of money, the otht being to require several sureties. 

s joint 1 v and severally liable for five hundred 
' V more substantial bail than one surety 
nipees. When the charge on 
V; e bailable, the provisions of 

dy, and security of some sort 
•, <-.anceof the accused before the 
mv cases requiring commitment to 
'al bond of the accused suffice, 

Svays one, and often more, 
le oond and the number of the 
mg to the gravity of the charge 
of the case. 

)r is not necessarily the end of Further 
' n g s - There may remain to be aferon 
dence the nature of which can be 
foreseen with some accuracy, or new and relevant evidence 
may come to the Lj* ledge of the prosecution or of the 
Magistrate after the commitment has been made. It is hot 
necessary to delay the commitment for merely formal 
s, cc . 15 


t our 

tup* 


_ theft 
sure? 
sur<v; 




: 




The col 




the commitment 
recorded some fori 




S. 219 


Record of 
evidence at 
commitment 
inquiries. 

S. 356. 
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evidence, and, where the commitment has not been del 
and such evidence remains over, or where new and relevant 
evidence has come to light, such evidence of either kind 
may be recorded by the Magistrate after the commitment 
and before the trial. If possible, such evidence is to be taken 
in the presence of the accused, and he naturally will have 
the right to cross-examine. Witnesses so examined after the 
commitment will be bound over to appear before the superior 
Court. If before the Magistrate has released them from 
attendance before him the date for the trial has been fixed, 
the Magistrate should both bind them over, and serve 
them in Court, with summonses, to appear on that date. The 
facts that they have been examined and that they will 
appear at the trial should at once be notified to the superior 
Court-, so that it may know that the trial will occupy some¬ 
what more time than had originally been expected ip 
order that this new evidem e a ■ ■ not 

ia m » mmmf 


in his defence, the Court ^ ^ 

deposition of each witness 

one made outside the J’r. i i vdh -i 

evidence can he taken before any 'l&gist • 7 or .,■! 

commit for trial if the actual 


’vV- : mSm 
lljly’l yill P’# 


available for the purpose. 

Evidence at a commitment 
taken by the fuller or moif 
Presidency Magistrates and b,* 
and second classes. Unless the 
an order under section 357, of to, 
must himself take down thepv 
as it is given, or it must be ta . , . ; 

and hearing and under Ms|f |§§M 
direction, in which latter case he must make a substantial 
memorandum of the substance of it with his own hand as 
the evidence of each witness proceeds. If he is unable to 
make such a memorandum, he must record the reason for 
his inability. Any evidence given in English may be taken 
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in English by the Magistrate in his own hand in full, 
and, generally speaking, unless the accused is familiar with 
English, a translation of it is to be made in the language of 
the Court and placed on record, but where the evidence is 
not given in English the full record of it is to be in the 
language of the Court-. When an order made by the Local 
Government under section 357 of the Code applies to the 
committing Magistrate the burden of taking down all the 
evidence to the last detail is thrown upon the Magistrate, 
and the record is to be made in the Magistrate’s own mother 
tongue, or in the language of the Court, or in English, as 
the Local Government may direct. A Magistrate whose 
duty it is to make such a record must, if prevented from 
doing so, record the reason for his inability, and must have 
the whole of the evidence recorded from his dictation in 
open Court. 

When a committing Magistrate is a Presidency Magis- M the case 

, . , , . , ' , . r ^ tUrnS OUt t0 

irate or a Magistrate of the first class he can himself be a 

dispose as a Magistrate of all cases which are not proper case 1 ©? 1 * 8 

for trial before a superior Court. It is not likely that after warrant case 

a Charge involving a commitment had been drawn, a case 

would appear to be one really for disposal by a Magistrate. 

But should such circumstances occur, it seems that it would 

be necessary to let the commitment take its course, as 

section 213(2) of the Code requires that the- cancellation 

of the charge of an offence triable by a superior Court be 

followed by the discharge of the accused. It must be left 

to the superior Court to convict for the lesser offence. If, 

before ^charge is drawn, a case proceeding as a commitment 

inquiry appears actually to involve only an offence triable 

by a Magistrate, the procedure is easily adapted. If only 

evidence for the prosecution has been heard, and if the 

offence appearing to have been committed is one triable 

as a Summons Case, it becomes necessary to state the offence 

to the accused at once and to take his statement concerning 

it as required by section 242 of 1 e Code. Thereafter the 
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case would proceed as a Summons Case, the evidence air 
recorded being taken as evidence in the case, the more formal 
record which had been kept in no way invalidating it. Both 
in Summons Cases and at Commitment Inquiries the accused 
must cross-examine each witness, if he desires to do so, at 
the and of his examination-in-chief and not at a later stage 


of the proceedings. But if he has said “ I will cross-examine 
before the superior Court ” recall of the witnesses for 
cross-examination must be allowed. If evidence for both 
prosecution and defence has been taken while the case 
went on as a commitment inquiry, it may be necessary to 
examine the accused after taking his statement under 
section 242 of the Code, and the accused will then have 
a right to produce witnesses not hitherto mentioned by 
him, but the Magistrate will have complete discretion to 
allow or refuse issue of process, as the proceeding has 
now become the trial of a Summons Case. If a change 
has to be made from a commitment inquiry to the trial 
of a Warrant Case, and evidence on both sides has been 
recorded, it is necessary to go hack to the close of the 
case for the prosecution, and at once to draw a Charge 
of the offence appearing. Then the accused will have the 
right to recall and cross-examine, or further cross-examine, 
all the witnesses for the prosecution, just as if it had been 
the trial of a W arrant Case all along. He will also have 
the usual rights of the accused in a Warrant Case in the 
matter of evidence for his defence. Careful discretion 
will have to be exercised in deciding whether or not to 
allow the prosecution to produce fresh witnesses. Should 
the Court think that any such witnesses are necessary, 
it would probably do well to summon them as witnesses for 
the Court on its own authority under section 540 of the Code. 
If the evidence for the defence has not been touched, it is 
a simple matter to convert the inquiry into the trial of a 
Warrant Case. All that need be done is to regard the 
proceedings already taken as the beginning of the trial of 
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^-WM/ant Case, and to continue them accordingly. The 
^Charge will be drawn whenever it would be right and proper 
to draw it in a Warrant Case, that is, probably, as soon as 
it becomes evident that the Court is really dealing with an 
offence triable as a Warrant Case. The fact that there 
may have been a more complete record of evidence than * 
is required for that particular class of Warrant Case in 
that particular Court will not affect the validity of this 
procedure. 

When a Magistrate of the second class finds during a if the Magis¬ 


trate is cf 
the second 


commitment inquiry that the case is really one of an offence 


which he himself can try, then he will follow that one of the cIass * 
courses just indicated which happens to be appropriate, 
according to the nature of the offence appearing to have 
been committed, and to the extent of the proceedings 
already taken before him. When such a Magistrate finds 
that what the facts make out is apparently an offence triable 
by a Magistrate with higher powers than his own, his best 
course is to report the case under section 346 of the Code 
to the Sub-divisional Magistrate or District Magistrate or to 
such other Magistrate as the District Magistrate may direct. 

That Magistrate, if the view taken is correct, will either 
deal with the matter himself or transfer it to a Magistrate 
who can deal with it. The proceedings must be re-com¬ 
menced de novo before the Court eventually trying the 
case. 

When a person appears to have committed several Small and 
offences which can be tried together, one or more of which barges 
must or ought to be tried by a superior Court while the together , 
other or others could be fully dealt with by the Magistrate 
if it or they stood alone, then the commitment should be 
for all the offences which can be tried together, even 
if one or more of them come into the class triable by 
Magistrates as Summons Cases. In such an event the 
Charge would include a count for each offence, large or 
small. 
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An order committing a person for trial is not a defikil 
final order. It is not a final judicial pronouncement. So, 
if a commitment be made by a Magistrate or other authority 
purporting to exercise power to commit for trial when 
actually that power is not vested in or has not been conferred 
upon that authority, then, if the accused has not been injured 
by the error, and if neither he nor the prosecution objected 
to the jurisdiction during the proceedings which purported to 
be for his commitment, the Court to which the. commitment 
purports to be made may accept the commitment as valid 
and may proceed to take cognizance of the offence and to 
try the accused. But if objection was raised before the 
Court purporting to make the commitment, or if injury 
appears to have been caused, then section 532 of the Code 
directs that fresh inquiry shall be ordered before a 
Magistrate having due jurisdiction. 

Section 526A of the Code provides for the transfer to 
the High Court of the commitment of a person subject, to 
the Naval Discipline Act, the Army Act, or the Air Force 
Act, that is generally speaking, of any member of the British 
Armed Forces of the Crown, in certain circumstances. The 
offence must be one of those mentioned in the proviso to 
section 41 of the Army Act, which deals with the trial of 
Military persons for Civil Offences. If the “ competent 
authority,” that is, some officer empowered in this behalf 
by the Governor-General in Council, instructs the Advocate 
General to do so, the Advocate General must apply to the 
High Court for such transfer, and the High Court must then 
order that the commitment, if pending, be made to itself 
when made, or that if. it already has been made to the Court 
of Session, the case be transferred to itself. 


CHAPTER XII, 


Trials Before the Court of Session. 

Ch apter XXIII of the Code treats of Trials before Comparative 
the High Court and the Court of Session. Here it is not a Sessions ° f 
proposed to notice the special provisions affecting only High Trial * 

Courts. When a case comes before a Court of Session a 

very important part of it, the evidence for the prosecution, 

has already been the subject of a preliminary hearing. 

Complications may arise before the Court of Session, such 

as the emergence of a new point calling for the evidence 

of new witnesses, or something which necessitates an 

adjournment, or cross trials of both parties to a riot, 

but apart from these the procedure at a Sessions trial, k 

once ifc has commenced, is simple enough. The power given 

to the Court of Session to accept defective commitments, 

under certain circumstances, by sections 226 and 532 of the 

Code is noticed elsewhere. 

A trial before the Court of Session is either by Jury or Jurors and 
. with Assessors, so that with the Judge, as a component part Assessors - 
of the Court, either there is a body, the Jury, who collectively 
are the Judge of Fact, or there are three or more persons, 
the Assessors, whose opinions on the facts and on the general 
result of the trial he is bound to record. But each Assessor 
gives his opinion individually. The Judge must consider and 
weigh the opinions of the Assessors, but he is not bound 
to accept or to follow them or any one of them. But the 
collective verdict of the Jury, expressed by their majority, is 
binding upon the Judge on points of fact, unless he differs 
from it so completely and clearly that, in the interests of 
Justice, he considers it necessary to refer the case to the 
High Court. 
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All male persons are liable to serve as jurors ana 
assessors at trials held in the Districts of their residence 
unless exempted by the provisions of the Code, or unless 
under the age of twenty-one years or over that of 
sixty. Section 319 of the Code, which lays down this 
general obligation, has no reference to nationality, 
British or otherwise. But, as we shall see, objection can 
properly be taken at a trial to an alien juror. The Code 
directly exempts persons in the Public Service the nature 
of whose duties renders it inadAisable either that they 
should take a part in the trial of criminal cases, or that they 
should be withdrawn from those duties in the absence of 
real necessity ; also ministers of religion and medical practi¬ 
tioners, as the harm which might be caused by withdrawing 
them from their usual occupations is much greater than that 
caused by the additional duty as jurors or assessors imposed 
upon the rest of the community by their exemption ; also 
legal practitioners, the grounds here being first, that a legal 
practitioner is usually bound to take up the defence of any 
accused person who offers him a proper fee and does not 
attempt to induce him to follow any line of conduct which 
would be unprofessional, or to connive at any offence or 
wrongdoing being committed after his retention; and secondly, 
because the local Bar have constant official relations with 
the local Judges, which relations would not be made easier on 
either side were it a common occurrence for members of the 
Bar to have to sit as jurors or assessors and to take directions 
from the Judge, or to listen to his opinions, and then feel 
compelled in good faith to differ from him; while finally, 
persons exempted from appearance in the Civil Courts are 
also exempted from serving as jurors or assessors. Service 
on a jury is a duty which no doubt involves inconvenience 
at the very least, but in Britain and in Europe generally it 
is not regarded as dishonouring. But it is so regarded by 
some of the aristocracy of India, so that in each Province 
there is a small list of persons who need not attend in Civil 
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Ss. 3*7, 

326 (3), (4). 


hen summoned to do so, and these same persons 
empt from. the duty of. serving as jurors or assessors, 

The reason why Peers of the Realm do not serve on juries 
in England is that if they did so at the trial of a Commoner 
the latter would not be tried “ by his Peers,” but Peers may 
have to attend at the trial of a Peer on the rare occasions 
when one is charged with committing a crime. Military 
persons are exempted by the Code from service as jurors or 
assessors on the ground that their professional duties may 
have to be continuous at any time. But this exemption 
does not apply when they are made liable t o serve by any 
law in force. The Code itself contains such a provision for 
use in certain emergencies. Finally, the Local Government 
may add to the list of exempted persons, a proviso which 
enables occupations not foreseen when the Code was enacted 
to be exempted if this becomes advisable, and enables hard 
cases to be dealt with. 

A list of persons qualified to serve as jurors or The list of 
assessors from among those liable to serve is made out Assessors.^ 
each year. The composition of the list is finally settled s 
by a tribunal consisting of the Sessions Judge and the 
Collector of the District, with liberty to the Local Govern¬ 
ment to substitute any other Officer for the Collector. 

So far as the words of the Code go, it would not seem that 
an Additional Sessions Judge can sit on this tribunal, the 
duty must be performed by the Sessions Judge himself, 
even though he does not ordinarily hear any criminal 
cases from the District; The first step is the preparation 
of a list by the Sessions Judge and the Collector or other 
Officer. This need not be done in a joint sitting but the 
list can be agreed upon by correspondence. Usually the 
Collector prepares it, as he has the local machinery at his 
command for finding out the names of, and other facts 
necessary about, the persons who ought to be on the list. 

Then lie sends it on to the Sessions Judge who approves 
of it with or without modifications, for instance, he might 


32* 



warn $ 



THE TRIAL OF CRIMINAL OASES IN INDIA. 


322 . 



suggest that the Dames from some part of the District 
to' he more or fewer than they ought to be. When the list 
has been agreed upon, it is published. The Code directs 
that there are to be excluded from the list those persons 
who are likely to be objected to on general grounds under 
section 278 of the Code, a section dealing with objections 
taken at the time of trial. That section sets out many 
grounds. First come legal disqualifications and alienage, 
this latter meaning not being a subject of the Crown. Next 
is having retired from the affairs of the world by habit or 


by religious vows. Then comes holding office under the 
Court, or in the Police Department, or connected with that 
Department. Next, comes having been convicted of an offence 
where the conviction carries a presumption that the person 
convicted is of such inferior character that he would not 
be fit to serve on a jury or as an assessor. Those preparing 
the list have some discretion on this point, but where there 
is any reasonable doubt the person concerned should be 
omitted. Then comes inability to understand the language in 
which the evidence will be given or into which it will be 
interpreted. Plainly it would be absurd to put in as an 
assessor in Upper India a Chinese subject of the Crown 
from Hong Kong whose knowledge of Hindi or Urdu was but 
small, however able and honest a man he might be. Finally, 
comes any other cicrumstance which, in the opinion of the 
tribunal, renders a person improper as a juror or assessor. 
Such might be insanity, weak-mindedness, an occupation 
giving only a very narrow outlook on affairs, or an education 
only of a rudimentary nature. The list is published by being 
put up at the Office of the Collector or other Officer who 
collaborated in drawing it up, and at the Court of the District 
Magistrate, and at the District Court. If this last means | 
the Court of the District Judge it would in some cases involve 
publication outside the District where the jurors or assessors 
live. The list is also to be locally notified by the publication 
at each “ town ” in or near which persons named in the list 
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Sayof the names of the persons in the list so inhabiting 
rhat neighbourhood. There is no definition of the word 
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“town,” but for practical purposes it must be taken to 
include merely a large village where to do so would subserve 
local convenience. Even in thickly inhabited parts of India 
there are quite large areas without towns of 5,000 inhabitants 
and upwards. Each copy of, or extract from, the list is to g ^ 
have attached to it a notice stating the date and time at 
which the tribunal will sit at the Sessions House for the 
purpose of hearing any objections which persons concerned 
may make to the entry of their names on the list. The 
tribunal is to sit at th/it time and place,sand is directed by S. 324 ( 1 ). 
the Code to strike out the name of any person who in the 
opinion of its members is not suitable to serve as a juror 
or assessor, or who may satisfy them that he comes under 
one of the exemption clauses. Section 324(2) of the Code 
provides that if either member considers that an objector 
should be struck out of the list he is to be struck out. 

Sect ion 324(1) empowers the tribunal to add to the list names 
not already on it, but how its members are to get information 
enabling them to say that any given person’s name should 
be added, and how persons so proposed to be added are to 
have opportunity of objecting, is not said. Probably the 
tribunal would be best advised not to add any names defini¬ 
tively without publishing an additional list and giving 
opportunity for the hearing of objections to it. The list 
when originally published must contain the names, places 
of abode, and qualities or occupations of all the persons in 
it, and in the case of Europeans and Americans must mention 
to what race each belongs. If “race” means something 
different from “ nationality ” then apparently a Welshman 
must be distinguished from a Scotsman, and a French - 
Canadian from an Australian. But this problem seems 
beyond the range of the present book. When the list is 
finally settled it is to be faired out, and a copy signed by 
each member of the tribunal is to be sent to the Court of 


ll • $V\ ■ ' ■ 

236 THE TRIAL OP CRIMINAL CASES IN INDIA. 

Session. In practice the District Magistrate also has 

The decisions of the tribunal are final. When a possible 

objection is not taken it cannot be urged until the list conies 

up for revision in the following year. Until the list for any 

given year is made out and finally settled by the tribunal, 

the list for the previous year holds good. 

Section 325 of the' Code makes provision for a special 

special list of special jurors, who are to be specially qualified in 

Is the list of respect of property, character, or education, being made in 

aparHrcm " those Districts where the Local Government invests the 

that of Sessions Judge with power to declare that any particular 
Assessors. . , . , . . . . ■» 

case is to be tried by a special jury. This section uses .the 
words “ such jurors as are borne on the revised list, 5 and it 
provides that special jurors are not to be exempt as such 
from service as ordinary jurors. It could be argued from 
these words that the list of jurors is separate from the list 
of assessors, and that if a name is on one of the lists it ought 
not to be on the other. On the other hand, section 321 
distinctly contemplates one list of persons “ liable to serve 
as jurors or assessors.” It is submitted that section 321 
governs section 325.. We shall see that an European British 
Subject, and any other European, and any American has the 
right to be tried by a jury of which the majority is composed 
of Europeans and Americans, or, if he is tried with assessors, 
with assessors all of whom are Europeans or Americans, and 
that an Indian British Subject has a like right to claim a 
jury with an Indian majority, or Indian Assessors. In the 
nature of things, the jurors or assessors for a given Session 
being selected by lot, the greater number of those selected 
on any given occasion will be Indians. Section 326 meets 
the requirements of occasions when there is or are one or 
more Europeans or Americans for trial by requiring that 
then a sufficient number of Europeans or Americans, to form 
the majority of the jurors, or the body of assessors, and still 
to leave room for the operation of chance or selection, are 
to be selected on such occasions. It is submitted that this 
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proper for the Court to separate out the names of 
European and American jurors and assessors on the 
list on such occasions, and to draw the requisite number of 
names from them alone. 

The combined effect of sections 272, 276, 284, 326, and 
327 of the Code is as follows. Jurors and Assessors arc 
summoned for a Sessions or for part of a Sessions, and not 
for each particular case for trial. Where there is a pract ice 
of summoning a fresh set of Jurors or Assessors for each 
trial to be held, it should be dropped as unduly harassing 
to the persons concerned. The same Jurors or Asessors can 
quite properly serve at two, or even three, short or medium 
trials. It is suggested that when Jurors or Assessors have 
been on duty for three days or more they should be finally 
discharged at the termination of the trial then going on, 
but that there is no reason at all for letting' them go after 
attendance for less than two days, unless keeping them for 
even one more trial will make their total time of attendance 
exceed three days. The minimum number of persons to 
be summoned for any date will be double that wanted for 
the actual work of any one trial. For instance, if trials are 
by Jury, and the number of the Jury is five, then ten 
or more persons will be summoned for the Sessions or for 
each part of the Sessions. If trials are with Assessors, and 
the Court usually has four Assessors to sit with it, then 
eight or more persons will be so summoned. The names of 
those to be summoned will be obtained by drawing lots from 
among the names of all on the list (or in the case just 
noted, of all Europeans and Americans on the list) at the 
time in force who have not served as Jurors or Assessors 
for six months or more. If among those on the list so many 
have served during the last six months that there do not 
remain among those who have not so served the number 
actually required for attendance, the deficiency can be made 
up from among those who have served wdthin six months. 
It is submitted that those who have not served within five 
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months should be drawn before those who have servec 
within that time, and so on. The drawing must be done 
and the names communicated to the District Magistrate so 
as to enable notices to attend to be issued at least seven 
days before the attendance of the Jurors or Assessors is 
required. When a Juror or Assessor so summoned is a Public 
Servant or a Railway Servant he may be excused if the 
Court in which he is to serve is satisfied that compelling him 
to serve would cause inconvenience to the public. The Court 
of Session may excuse any particular Juror or Assessor from 
attending at any particular Sessions if good cause be shown. 
When there is* a Special Jury the Court may excuse the 
members of it from attendance for a year after the conclusion 
of thi trial. There is no power to give such relief to ordinary 
Jurors or to Assessors who have attended at a specially long 
or difficult trial. This, however, is frequently done though it 
probably is illegal to do so. It is submitted that the trials 
at a given part of the Sessions, or at the whole of a Sessions, 
will not be invalidated merely because half a dozen names 
have been omitted from the totality of names from which 
Jurors or Assessors for the case or cases concerned should 
have been drawn. This would be a case of an irregularity 
before trial which cannot in fact cause a failure of justice, 
and it therefore would be covered by section 537(a) of the 
Code. It is also submitted that it would be only reasonable 
and fair to the persons called upon to act as Jurors or 
Assessors in the ordinary way to allow them to be exempted 
from attendance after serving on specially long or difficult 
cases. An Assessor who has sat through and taken an 
intelligent interest in a case of clacoity, or of riot, lasting 
for a week or more, has done really good work, and pro¬ 
vided that he gives his opinion honestly, even though ^ 
he may give it mistakenly, that work should be acknow¬ 
ledged. It does not seem good policy to appear, by an 
omission in an enactment, to give countenance to the view 
that Assessors are negligible quantities at Sessions trials, 
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idt their work can he disregarded as being quite 
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important. 

A Juror or Assessor who without lawful excuse fails to Defaulting 
attend Court when summoned to do so, or who having 
attended departs without having obtained the permission of 
the Court, can be fined up to one hundred rupees by the 
Court as noted in Chapter V of this book. 

The Code leaves it to the High Court to prescribe at Times for 
what intervals the sittings of the Courts of Session are to Sessions - 
be held. 

Ha\ ing now seen how a trial before the Court of Session Jury trials 


is prepared for, first by the commitment and the reporting 


.. . wun 

of it to the Court of Session, and secondly by the summoning Assessofs * 


of Jurors or Assessors to take part in it, we are in 
a position to consider the proceedings at the trial itself. 
The trial will be either by Jury or with Assessors. It is 
left to the Local Government to prescribe what classes of 
cases, if any, in what Districts, if any, shall be tried by 
Jury before the Court of Session. The orders so affecting 
trials may be altered in any way at any time, that is, 
eases or Districts may be added to or taken away from 
the jury list. The Code leaves it to be inferred that where 
no order for trial by Jury applies, any given trial will be 
with Assessors. The Code allows the Local Government, 
when trial by jury has been prescribed, to give to the 
Judge who is to try any particular case discretion to 
direct that it is to be tried by a Special Jury, this dis¬ 
cretion being exercisable either of his own motion or upoD 
application. When such a direction is made, the jury for 
tliat trial will be drawn from the Special Jury list). Where 
a person is committed upon two or more charges, one 
or more of which, if standing alone, would be triable by 
Jury, while the remainder, if standing alone, would be 
triable with Assessors, the trial as to the former charge or 
charges will be by Jury, and as to the latter with the aid 
of the Jury sitting as Assessors. One further preliminary to 
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_ trial at Sessions is that the Crown is to be represented 
a Public Prosecutor who will conduct the prosecution. 

Whether the trial be by Jury or with Assessors, the first 
step after the Court is ready to commence the trial is to 
take the plea of the accused. This is done by reading out 
the charge to him and by explaining it to him, and by asking 
him whether he is guilty or not guilty. If he pleads “ Guilty ” 
the plea shall be recorded and he may be convicted thereon. 
The words are not “he shall be convicted,” so the Court is 
left some discretion, as a similar discretion is left to Magis¬ 
trates in Warrant Cases. What was said in Chapter X of 
this book as to the reasons for allowing this discretion applies 
equally at Sessions trials, and at such trials some further 
reasons also exist. These are, first that the charge has not 
been drawn by the Presiding Judge himself, and that he has 
not heard the evidence for the prosecution, so it is possible 
that if he heard it he might not take the same view of it 
as did the committing Magistrate. In those cases, which are 
by no means unknown, in which a person pleads “ Guilty ” 
to a capital charge, there is a further and more weighty 
reason for not convicting at once on the plea as a matter of 
course. It is very proper in such a case for the Court to 
assure itself that the plea is genuine and supported either 
by evidence or by a confession which there is no reason to 
distrust; so before recording a conviction it may be best to 
hear witnesses, or to examine the accused, or to do both. 
And in nearly all capital cases there is an alternative sentence, 
and the hearing of evidence or the examination of the accused 
may materially help the Court to determine what sentence 
is appropriate Other cases in which there, can well be a 
full trial in spite of a plea of “ Guilty ’ are suggested in 
Mr. Boys’s commentaries on the Code. If the accused 
refuses to plead, or does not plead, or claims to be tried, 
and pleading “ Not Guilty ” is making such a claim, the 
Court will proceed to choose either Jurors or Assessors accord¬ 
ing to the rule applying to the case. And it should also 
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ioUp'Wthis course when it 
plea of “ Guilty.” 

if the trial is to be by Jury the number of the Jury Empanel- 
will be that prescribed by the Local Government. This may ling a Jury - 
vary with the District or with the class of case to be tried, ° “ 
but must be either seven or nine in a capital case, or five! 
seven, or nine in any other case. It has been held that 
if a Jury of a wrong number of persons is chosen, the trial 
is thereby vitiated. A person who is an Indian British 
Subject may claim that the Jury do consist as to at 
least half its number of persons who are Indians, and an 
European or American (or an European British Subject 
who is neither an European nor an American, if such a 
legal conception is possible], may similarly claim a Jury 
with at least half its members Europeans or Americans. 

In a capital case a Jury of seven is to be constituted 
only if it. is not practicable to constitute one of nine. The 
names of all the persons summoned as Jurors for that part 
of the^essions are placed together, and the Jury is chosen 
from them by lot under such rules as the High Court may 
prescribe, but if no such rules be issued, existing practice in 
any given Court is to be followed. If the full number 
of persons summoned to act as Jurors are not present 
in Court, the Court can make up the number from such 
other persons as may be present. This leaves the Court 
a very wide discretion which should 


S. 276, 


be exercised with 


care, and with reference always to the circumstances 
of the particular case for trial. As each Juror’s name is 
drawn it is called out, and upon his appearance, the 
accused is asked if he objects to him. Both the accused and 
the prosecutor may object to any Juror upon grounds to 
be stated. Most of the allowable grounds have already been 
I' icussed in speaking of the jury list, and to those is to be 
added personal partiality or prejudice in regard to the 
accused or to the particular case for trial. Each Juror 
successfully objected to is told to stand down, and cannot 
s, cc 16 
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serve at that trial. It is for the Court to demde each ol 
tion, and it is submitted that it may question the Juror 
objected to, and also anyone else present in Court to enab e 
it to do so. Each objection is recorded with the decision on 
it and the decision is final. If the objections exhaust all 
the Jurors, summoned or substituted, without leaving enough 
not objected to to form a Jury, the vacancy or vacancies may 
be filled up by any other person whose name is on the list 
of Jurors, who is present in Court, and who is not objected to 
Such presence in Court would probably be accidental. And 
here again, if no other Jurors are present, and those who are 
in attendance are exhausted without making up a ury, 1 10 
Court may bring in any other person present in Court whom 
it considers a proper person to serve on a Jury, if he is not 
objected to. If neither side objected, and if the person m 
each case concerned was willing to serve, probably the follow¬ 
ing classes of persons would be suitable. Jurymen: Public 
Servants on leave, Medical men not inactive practice, and 
le^al practitioners who at the time were not retained in cases 
coming on for hearing in any Court. When the Jurors present 
are exhausted and no Jury has been formed, and a Jury cannot 
be made up with substitutes, it appears that the only course 
open is to adjourn the trial and cause a fresh lot of Jurors 
to be summoned. These last might include those Jurors, if 
any, who being in attendance had not been objected to. 
When the Jury has been completely constituted, the Jurors 
have to appoint one of their number as foreman. If they 
fail to do so within a reasonable time, the Judge appoints 
the foreman for them. The foreman’s duties are to preside 

at the debates of the Jury, and to act as intermediary 
between the Jury as a whole and the Judge. When the fore¬ 
man has been appointed the Jury will be sworn or affirmed. 

As already explained, a Jury is an entity. If during a 
trial anv member of the Jury absents himself and it is wot 
practicable (this is not the same thing as ‘ possible ) to. 
enforce his attendance, or if by illness or any other sufficient 



s <fe$^%ny member is prevented from continuing to attend, 


or if it appears that any member cannot understand the s * 2§2 * 
proceedings, the whole Jury is affected with the ensuing 
disability, and for practical purposes ceases to exist. If 
such a thing happens, either the Jury is re-constituted by 
drawing a new Juror and adding him to it, or the remainder 
of the Jury must be discharged, and a fresh lot of Jurors 
summoned (if there do not happen to be a further lot already 
summoned for a subsequent part of the Sessions), and, in 
either of these cases, the trial must commence again de novo. 

Similarly, if the state of the accused’s health demands a 
suspension of the trial, the Jury may be discharged, and 
if the accused is tried again, it will be with a fresh Jury 
summoned at a later date, and at a new trial. 

When the trial is with the aid of Assessors, then after Choosing 

Assessors 

the plea has been recorded, the Judge, if the plea is not an 

accepted plea of “ Guilty,” proceeds to choose from among 

the persons summoned and in attendance as Assessors three, 

and if possible four, to aid him in the trial. Subject to the S. 284. 

limitation that an Indian British subject who is accused may 

demand, as of right, that all the Assessors be Indians, and S. 284A 

that an European or American may so demand that they all . 

be Europeans or Americans, the choice is absolutely in the 

hands of the Judge. But he should give consideration to 

any reasonable objection which either side may take to a 

particular Assessor, or which any Assessor may raise on his 

own behalf,^such as prejudice, or attempts made to get at 

the Assessor before the trial, or bad health, severe mental 

suffering, or urgent business affecting an Assessor, The Code 

allows there to be any number of Assessors the Judge sees 

fit to name, provided that there must be three, and that 

when practicable there must be four. It would be useless 

to have, for instance, so many as twenty. It will very 

seldom be advisable to have more than four; in fact, before 

the Code was amended in 1$23 a large proportion of Sessions 

trials w r ere held with only two Assessors, Section 326 of the 
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Code requires that not less than double the number rec 
for a trial are to be summoned, and it is submitted that it 
will be as well usually to summon nine. Making allowance 
for the disabling possibilities just mentioned, and for the 
chances of summonses not being served, of persons summoned 
being away from the District, and of their being too ill to 
come to Court, nine is the smallest number which will make 
it fairly certain that at least four will be available when 
the trial has to be commenced. If there are not the requisite 
minimum of three, the Code makes no provision for filling 
up vacancies from persons who have not been summoned but 
chance to be in Court, and as, strictly speaking, Assessors 
should not be summoned unless their names be drawn by 
lot, delay of a serious kind may be caused if there are not 
in Courts three or more summoned Assessors who can take 
part in the trial., Unlike a Jury, Assessors act and speak as 
individuals, and a trial is not vitiated if it begins with at 
least three assessors, and one at least of them sits throughout 
it. The absence or incapacity of the other or others does 
not affect the trial, because all that is wanted is the opinion 
of at least one unprejudiced layman, in addition to that of 
the Judge, for the guidance of the appellate Court in the 
event of there being an appeal. It is preferable to have three 
or four such opinions, but injustice will not result so long as 
there is one, because the actual decision is with the Judge, 
and the higher Court lias enough material to guide it in the 
record of evidence, the Judge’s decision with his reasons, 
and the opinion of an Assessor. The absence or incapacity 
of all tlie Assessors necessitates a stay of the trial, and a 
new trial should be held as soon as possible with the aid of 
new Assessors. If the witnesses and new Assessors are on 
the spot, it can be held at once. 

The Court having been fully constituted by the empanel¬ 
ling of a Jury, or by the choice of Assessors, the succeeding 
steps in the trial are as follows. Address by the Public 
Prosecutor giving a brief summary of the case and stating 
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evidence he proposes to prove the guilt of the 
accused ; evidence for the prosecution, each witness being 
cross-examined at the end of his examination-in-chief ; 
reading of any confession made by the accused and duly 
recorded and attested by a Magistrate; reading of any 
evidence taken on commission, and of any evidence available 
under section 33 of the Indian Evidence Act or under section 
509 or section- 512 of the Code, and of any report by the 
Chemical Examiner ; reading of the examination of the 
accused taken before the committing Magistrate; bringing 
on to the record in the discretion of the Judge, as evidence 
at the trial, any deposition made before the committing 
Magistrate by a witness who has been called and examined 
at the trial; the examination of the accused by the Court ; 
the asking of the accused by the Court whether he or they 
intends or intend to produce any witnesses. From this point 
the routine varies with the circumstances. If no accused 
person states that he intends to produce witnesses 'or evidence 
the Public Prosecutor sums up his case. If the Court thinks 
'-/hat there is no evidence that the accused committed any 
offence of which he could be convicted on the charge, an 
acquittal follows in a trial with the aid of Assessors, 
while in a Jury trial the Judge directs the Jury to acquit. 
Otherwise, after the Public Prosecutor’s summing up 
in cases where no evidence is produced for the defence, 
the defence addresses the Court, or the Court and Jury, 
and attacks the case for the prosecution, and argues any 
case in favour of the accused which may appear from the 
evidence. If the accused, or any of several accused, says 
that he means to adduce evidence the Court may, if it 
thinks that no ca^e has been made out, acquit or direct 
an acquittal, and this, apparently, without hearing the 
prosecutor. If, when evidence for the defence is to be 
adduced, the Court, thinks that there is a case for the 
accused to answer, the defence opens. Then the accused 
or his pleader states the facts and the Law on which he 
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intends to rely, and comments so far as lie may tlunf 
necessary on the case for the prosecution. The accused 
then examines his witnesses, and they are cross-examined, 
if necessary, each after his examination-in-chief. The 
accused may put into the box as a witness any person 
present in or at the Court, even though that person may 
never have been heard of in the case before. If a witness 
■named to and duly summoned by the Committing Magistrate 
as a witness for the defence at the trial fails to appear, the 
accused will generally be entitled to have his attendance 
secured, and to have the trial adjourned for the purpose, if 
necessary. The accused has no inherent right to adduce 
the evidence of any witness, not actually in Court, unless 
that witness is one who lias been mentioned as a witness 
at the trial at the proper time during the commitment 
proceedings, and has not been objected to by the Magistrate 
and disallowed on proper grounds at those proceedings, 
or unless an alteration in the Charge, makes it proper to 
allow fresh evidence to be adduced. If a witness properly 
mentioned at the commitment does not appear because the 
accused has failed to comply with a proper direction of the 
committing Magistrate to the effect that his expenses wore 
to be paid iD before process to him could issue, then there 
is no right to obtain an adjournment to secure his attendance. 
But the Judge, on good grounds, and in his discretion, may 
allow the accused an adjournment of the trial to enable him 
to adduce witnesses neither now in attendance nor on the 
accepted list of the commitment inquiry. The accused or 
his pleader sums up his case after the evidence for the defence 
is all heard, and makes any proper attack on the case for 
the prosecution. If even one witness, or one document 
needing proof, has been adduced for the defence, the prose¬ 
cutor has the right to reply, and may do his best to demolish 
the case for the defence by argument, as well as to induce 
the Court, or the Court and Jury, to accept the case for the 
prosecution in whole or in part. The Court may also permit 
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jecution to reply (even when no witness is called for 
©fence), either on a point of Law, or on a document 
not needing proof* After the defence has addressed the 
Court, or the Court and Jury, where there has been no 
evidence adduced for the defence, and after the prosecutor 
has replied to the defence, if such evidence has been adduced, 
or if a special right to reply is allowed, the Judge sums up 
and charges the Jury, or makes such remarks on the case 
as he considers suitable to the Assessors. Then the Jury 
return their verdict, or the Assessors state their opinions* 

Then the Court pronounces judgment. 

This procedure is simple enough, namely, case for the Brief state- 
prosecution, examination of the accused, case for the defence, Xve° fthe 
finding, and judgment. The defence usually has the last 
word if it adduces no evidence, but if the defence does 
adduce evidence, the prosecution has the last word. Some 
features of a Sessions trial will now be examined in 
greater detail. 

The prosecutor ought to read to the Jury or Assessors The case for 
the definition of the offence charged which is contained cution° Se ~ 
in the Indian Penal Code or other Law. This probably s. 286. 
is not literally done in most cases ; nor would the average 
Assessor understand the lawyer-like language of the 
official translation of the Penal Code. But it is sub¬ 
mitted that the Public Prosecutor ought to explain the 
nature of the offence according to its legal definition in 
fairly simple language to the Jury or Assessors. In pro T 
ducing witnesses the Public Prosecutor is not confined 
to those examined by the committing Magistrate either 
before or after drawing the charge, but, if he is going to 
produce any of whom the defence has not had such notice, 
he ought to mention them specifically, and the probable 
nature of the evidence of each, in his opening speech. 

The production of such new witnesses may possibly give 
the defence a fair claim to produce new rebutting wit¬ 
nesses of its own, and to have the case adjourned for the 
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urpose of procuring their attendance. Usually' 
witness for the prosecution will be cross-examined at the 
conclusion of his examination-in-chief, but the Court may 
allow cross-examination to be postponed if cause be shown. 
Every duly attested confession or other admissible statement 
made by the accused which legally can be used as evidence 
should be brought upon the record. Doing this does not 
compel the Court or Jury to accept the facts stated in such 
confession or statement as true or as proved against the 
accused. But the case would he incomplete without such 
confessions or statements, and they always require careful 
consideration. There may be cases where the existence of 
a statement improperly extorted would tell in the accused’s 
favour once it had been held that it actually was so extorted, 
>< 503. Evidence taken on commission is of course on the same 
footing as evidence taken by the Court itself, and the only 
questions arising upon it are those of admissibility, relevancy, 
credibility, and cogency, and they will be decided by the 
Court or by the Court and Jury. Section 33 of the Evidence 
Act provides for the case where a witness has given evidence 
in an earlier stage of the proceedings, at 'which stage there 
has been opportunity for cross-examining him, and dies or 
otherwise becomes incapable of giving evidence at a later 
stage of the same proceedings. The commitment inquiry is 
an earlier stage of the same proceedings as the Sessions 
trial. Therefore it is most necessary that there should be 
opportunity to cross-examine all witnesses at every commit¬ 
ment inquiry, and this should not be overlooked when a 
Warrant Case trial is converted into such an inquiry. When 
there has been proper opportunity to cross-examine at the 
commitment inquiry, as normally there is, and a witness who 
has then given evidence dies before the trial, or disappears 
and cannot be found, or leaves British India, or becomes a 
lunatic, or goes to such a distance that unreasonable delay 
would be incurred in securing his attendance, or becomes 
so ill as to be unable to attend Court, and the disabling 
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fikstanee is proved, the record of his evidence at the 
commitment inquiry can be used as evidence at the trial. 

It will be for the Judge to decide whether the disabling 
circumstance is proved or not. If he decides that it is 
proved, and the other conditions of admissibility exist, the 
record should be admitted as evidence. Similarly with 
evidence recorded under section 512 of the Code. That 
provides for the case where the accused has been proved to 
have absconded and evidence of his having committed the 
offence has been duly and legally recorded in his absence. 

Then, if such a disabling circumstance as has just been 
noted, that is death, absence, lunacy or the like, is proved 
in respect of any witness whose evidence has been so 
recorded, that witness's evidence should be brought on 
the record and read as evidence at the trial. 

If there be a report from the Chemical Examiner it chemical 
should be brought on the record as evidence. The deposition 
of a Civil Surgeon or other medical witness may be in Court evidence, 
for admission under section 509 of the Code. If it has been s * 
fully and carefully recorded by the Magistrate who examined 
the witness, it should be brought on the record and no further 
steps need be taken as to the verification of this evidence. 

It can stand as a matter for argument like a report from the 
Chemical Examiner. But if the deposition of a medical 
witness is deficient by being faultily or imperfectly recorded, 
or for any other reason, or if the Court thinks that an actual, 
examination of that witness in Court would be helpful in 
elucidating the case, the Court instead of going upon the 
Magistrate's record, or in addition to doing so, should arrange 
for the attendance of the medical witness and should examine 
him as a witness in Court before the Jury or Assessors. And 
in such a case cross-examination is of course allowed. It 
is a sound rule for the Court to read over the medical 
evidence on the commitment, record some days before the 
trial so that if any defect is patent, or if it seems that 
there may be facts or scientific inferences which could be, 
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and have not been, brought out, arrangements ma] 
made for the witness’s attendance at the trial. Where a 
Civil Surgeon or other medical officer has been transferred 
between, commitment and trial it may be necessary to 
issue a commission for his examination with very detailed 
questions for the witness to answer. t 

The examination of the accused before the committing 
Magistrate must be tendered by the prosecution, read, and 
brought upon the record. The examination of the accused 
at a Sessions trial is often a very simple affair, and generally 
is so if he has been adequately examined by the committing 
Magistrate, and has not refused to answer the questions 
then asked him. If he has by his replies at the commitment 
indicated the nature of his attitude to the evidence for the 
prosecution, and generally to the case against him, the 
following three questions are often all that is necessary . 
“ Did you make that statement 1 ” “ Is it. true ? ” “ Is 

there anything more you desire to say 1 ” Of course the 
accused has aiso to be asked whether he means to adduce 
evidence, but that is not strictly part of his examination. 
If the statements made by him at the commitment do not 
indicate the reply of the accused to the prosecution, it will 
be necessary for the Judge at the cessions trial to examine 
the accused himself. Such examinations are discussed in 
Chapter XIV of this book. 

In section 288 the Code gives a remarkable discre¬ 
tion to the Judge at a Sessions trial. If he thinks fit he is 
empowered to use as evidence at the trial evidence 
given at the commitment inquiry by a witness called 
and examined at the trial. This is very different from 
using that of a witness who is disabled from appearing 
at the trial. The provision is intended to meet the case 
of witnesses who after giving more or less cogent evidence 
at the commitment deny the truth of that evidence, 
in whole, or in great part, at the trial. Often such 
witnesses have been bribed, suborned, threatened, or 
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by a combination of some or all of such methods, 
to go back on what is really the truth. But sometimes 
there is the case of a witness who was bullied into giving 
false evidence originally but gets over his fright and refuses 
to abide by a lying tale. The mere fact that the crime 
charged against the accused is serious, or brutal, or both, is 
not of itself reason for a finding that such a witness has been 
bribed or suborned or threatened. For it is not unknown 
for the Police to be particularly anxious to get evidence to 
prove such a charge, and to be unscrupulous in obtaining 
that evidence. Equally it would he wrong to hold that in 
every case of such a crime and such a witness it is most 
probable that the Police did obtain the evidence by improper 
means. Each case must be judged on its merits, and in the 
/' light of its circumstances, with the aid of the Judge’s experi¬ 
ence and acumen. As a rule, section 288 should be made 
use of only in the last resort, and where the Judge in addition 
feels clear that the witness was originally speaking the truth 
but- has been got at between the commitment and the trial 
It is not necessary to use this section when only one out 
of several witnesses goes back upon what he originally said 
Evidence which is so contradicted in the deposition at the 
trial is never of the first degree of strength, and it may be 
■i very dangerous to depend upon it. Where all of several 
witnesses who deposed to the guilt of the accused at the 
commitment go back upon that evidence at the Sessions 
trial it is almost impossible to convict, even though section 
288 be made use of, though it perhaps would be too much 
to say that there never could be such a ease wjiere a conviction 
would be proper. 

The Court can withdraw a case from the Jury when it 
considers that there is no evidence that the accused com¬ 
mitted the offence. “ The offence 55 must be taken as-mean¬ 
ing “ any offence for which a conviction eouid properly be 
had upon the charge to which the accused has pleaded. 55 For 
instance, the Court must not withdraw the case and order 
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an acquittal because on a Charge of Murder it thinkfMUt- 
there is not evidence that the accused committed Murder, 
but that there is evidence that he committed Culpable 
Homicide not amounting to Murder. It must be remembered, 
also that the case can be withdrawn only when there is no 
evidence.” This does not mean “no evidence which the 
Judge believes.” As long as there is evidence of the guilt 
of the accused which it would not be ridiculous to believe 
the Court must, allow the defence to be entered upon. 

Circumstances which would make it right for the Court 
to adjourn the trial for the attendance of a witness neither 
summoned by the committing Magistrate nor actually 
present in Court would be the following, and perhaps some 
others : if the Magistrate had failed to require the accused 
to give in a list of his witnesses under section 211 of the 
Code ; if he had used his discretion under section 212(2) or 
section 216 of the Code wrongly or oppressively ; if some new 
fact had come to light during the trial before the Court of 
Session ; if some new evidence had been presented by the 
prosecution at that trial by way of a surprise to the accused ; 
if the accused satisfied the Court that since the close of the 
commitment proceedings facts beat ing on the case had newly 
come to his knowledge ; or if a new kind of defence were 
raised for the first time and it seemed reasonable to hold 
that this was being done in good faith. In some of these 
cases it might be right to allow the prosecution to call 
rebutting evidence. 

At a trial by Jury the Judge has to decide all questions 
of fact upon the decision of which the admissibility of 
evidence depends, for instance, whether some person whose 
statement it is proposed to prove is dead, or whether a 
document has been destroyed, or whether a confession was 
voluntarily made. He also has to decide all questions of 
Law, and in particular all questions of the relevancy or 
otherwise of facts which it may be proposed to prove. If 
the admissibility of any piece of evidence which is tendered. 
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t^^propriety of any question which is asked, be disputed 
it is for the Judge to decide the point, and he also should 
prevent the production of inadmissible or irrelevant evidence, 
even though the parties do nob object to it. And in this 
connection his powers under section 165 of the Evidence Act 
to question witnesses on irrelevant matters in order to lead 
up to relevant matters should not be lost sight of. The 
Judge also has to decide the meaning of any documents 
which may be produced. If a question arises as to whether 
some point should be decided by the Judge or by the Jury, 
it is for the Judge to determine to which of them it properly 
falls, and the Jury are bound by his decision. If he decides 
that it is a question for the Judge, any attempt by the Jury 
to decide it is of no effect. If he decides that it is for the 
Jury, they must not attempt to shirk their duty by leaving 
the decision of it to him. The Judge may express to the 
Jury, if he thinks fit to do so, what his own opinion is on 
any question of fact or of mixed Law and fact, but so far as 
he deals with fact his opinion is not binding upon the Jury. 
Under section 367 of the Code the Court need net write a 
Judgment in a trial by Jury, but shall record the heads of 
the charge to the Jury. This vague phrase is not intended 
to require the recording of every word said by the Judge 
to the Jury. But what is recorded will be of no use to an 
appellate Court unless it contains a clear account of the view 
of the Law, as bearing upon the facts, which the Judge 
expresses to the Jury, and of so much of his general argument 
as will enable that Court to see whether the evidence lias 
been properly brought to the recollection of the Jury, or 
whether there has been misdirection. Now that most 
Courts of Session have the services of a shorthand writer it 
does not appear that there would be any objection to the 
substitution of a full account of what the Judge says to the 
Jury for the heads of the charge.” The full account could 
be taken down and faired out by the shorthand writer, and 
checked, approved, and signed by the Judge* 
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If the High Court has made rules for keeping the Jury 
together during a Jury trial lasting more than one day, the 
Court, subject to such rules, may order in what manner the 
Jury are to he kept together during the trial, or whether 
they are to be allowed to proceed to their homes or 
lodgings. 

When the Judge has addressed the Jury it is for the 
Jury to come to their decision on the facts. They may 
withdraw from the Court to a private room to do so. Whilst 
they are deliberating no one may communicate with them 
without the leave of the Court. Their primary duty is to 
decide which view of the facts is true, that is to decide what 
particular facts they consider to be proved or not proved. 
Of course in their decisions they must be guided by the 
Law as to the burden of proof, which the Judge should explain 
to them for the purposes of the case. Having made up 
their minds what facts are, and what are not, directly proved, 
they ought then to decide what other facts in the case may 
properly be inferred, and so arrive at a complete finding on 
the facts of the case. Then they must return a Verdict of 
a kind which the Judge has told them will be appropriate 
to such a finding as they have come to. They may interrupt 
their discussions to ask for further direction from the Judge 
on the Law of the case, and probably would be justified, in 
asking that the record of evidence be looked at to solve a 
doubt which had arisen as to what some witness had said. 
If technical terms or words used in an unusual sense have 
occurred at the trial, whether in documents or otherwise, 
the Jury has to decide their meaning. They must decide all 
questions which any Law declares to be questions of fact, 
for instance, whether provocation is grave and sudden or 
not. Section 299 (d) of the Code requires them to decide 
whether any general indefinite expression does or does not 
apply to a particular case. It- is not quite clear whether 
this is intended to apply to definitions and exceptions in the 
Indian Penal. Code, But where the general expression 
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/to procedure or has a meaning <c ascertained by Law/ 5 
words which may or may not be intended to cover expres¬ 
sions to which definite meanings have been attached by 
rulings of High Courts, it is for the Judge to decide such 
questions. 

When the Jury have agreed „upon a Verdict they must 
inform the Judge accordingly* Their decision should 
preferably be unanimous, but if they find that there is no 3ox. 

reasonable hope of unanimity they should state that they 
can return the Verdict of a majority. If they so propose to 
return the Verdict of only a majority, the Judge may request s. 302. 
them to discuss the case further, before stating that Verdict, 
in the hope that they may become unanimous, But the 
Judge should do this immediately he is informed that the 
Jury are not unanimous and propose to return a majority 
Verdict, and before hearing what that Verdict is. The Jury 
must then further deliberate, and only when it appears that 
there is no reasonable hope of unanimity will they inform 
the Judge that they still can return only a majority Verdict. 

The Foreman will communicate the Verdict of the Jury or 
of the majority to the Judge in open Court. It must be 
upon each head of the Charge unless the Judge otherwise 
orders, and the verdict upon each head will be recorded. 

If the Verdict be so delivered that it is not clear to the Judge 
what it means, or in such manner that he thinks that there 
is a misrepresentation of the finding really arrived at, he 
may question the Jury for the purpose of finding out what 
their Verdict is. But he must not question them as to the 
reasons which led them to come to a particular finding of 
fact. Arid, unless he considers that there is a misappre¬ 
hension on their part, he should probably not ask them what 
their decision is upon any one of several separable facts for 
decision. If a wrong Verdict be given by mistake or accident 
it may be corrected before or immediately after it is recorded. S. 304. 
It is for the Jury to have the correction made, The Verdict 
shall stand as ultimately corrected. 


S. 303* 
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The Judge must give judgment in; accordance with 
findings of the Jury off of their majority, unless he both 
disagrees with that finding and the Verdict, and is clearly 
of opinion that it is necessary for the ends of Justice to 
submit the case to the High Court. Otherwise, he accepts 
the Verdict, and if it be one of acquittal, he acquits the 
accused and directs that he be set at liberty; and if it be one 
of conviction, he proceeds to pass sentence upon the accused 
following upon such conviction. The extent of the sentence 
is at his discretion within the limits prescribed by the Law 
constituting, or providing punishment for, the offence. 

The Judge may submit the case of any person accused 
to the High Court only if he both disagrees with the Jury 
or with the majority of them, and is cleat:v of opinion that 
for the ends of Justice it is necessary; tor to gO to 

the High Court. The words on which' stress most be laid 
are “clearly” and “necessary.” ThelQodo therefore does 


not mean that the Judge is to refer ei|u|j(g^rfp|t'h«Ee he 
considers that the Jury have taken a vM* of wIiat 

is in his opinion plain and simple evidences . Tk < provision 
of the Code is intended to. meet perverse verdicts. And, as 
a wrongful conviction is a worse thing that a- wrongful 
acquittal, the Judge should be more ready to rf;|| what 
he considers to be an improper conviction tb,ty> . nhat he 
considers to be an improper acquittal. Where die does 
submit a case to the High Court it does not sfeem proper 
for him to question the Jury as to the reasons- for their 
verdict in order that he may explain to the High Court why 
and how far he disagrees with them. In his order submitting 
a case in which he is clearly of opinion that a reference is 
necessary he should write a proceeding on the general lines 
of a judgment, setting out the questions for decision, and a 
sufficient account of the evidence, with his own opinion on 
those questions for decision, together with the grounds of 
that opinion and, in particular, the grounds of his clear 
opinion that a reference to the High Court is necessary for 
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S. 309. 


of Justice. If. the verdict has been one of acquittal 
the Judge mast state of what offence he thinks that the 
Accused should be convicted. When the reference reaches 
the High Court the proceedings take the form of a continua¬ 
tion, without the Jury, of the trial before the Court of Session. 

But the High Court can exercise »<ny power which it possesses 
when hearing an appeaJ^ arhct is therefore not restricted to 
orders of conviction or pc^uttal. It may order a re-trial 
by the same or another C( fe, or may require the production 
of further evidence befor itself. 

When the trial is one with the aid of Assessors, then Taking the 
after the close of the defence, or of the reply of the prosecu- Sessori? f 
tiori, ks the case may be, the Judge may either address the 
Assessors on the casve or merely ask them for their opinions. 

In Tong or complicated cases it is best to remindthe Assessors 
of 1 lie general features of the trial, of the more important 
pieces of evidence, and of the main facts for determination. 

Wlivther the Judge addresses the Assessors or not, their 
opinions are taken and recorded in writing, that of each 
Aa^&s&pr separately, as they sit as individuals and not 
ajjd■^•••corporate body. The Judge may ask appropriate 
quesfiom of any Assessor in order to obtain his opinion 
on particular points of fact, the credibility of any witness, 
or thy : weight attaching to any confession. Each Assessor 
must-his opinion on each Charge, and every question 
as.’-esl of each Assessor, with the arnwer given, must be 
recorded; 1 ;. It is proper for the Judge to make these records 
himself*.'/.but a concurrent record in the language of the 
:ihay be useful. After recording the opinions of the 
X-smotfi the Court has to deliver Judgment. The Judge 
uius^^prd.lus* judgment in the manner prescribed by the s. 367. 
recording judgments generally. In it he should 
the opinions of the Assessors are. Even if they 
are uy fnimoiis he is not bound to follow their opinions, nor 
need follow that of any one of them. If two Assessors 
fou m Accused Guilty of Murder, and two found him 

■Ifi * 17 
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altogether Not Guilty, < the Judge might convict bilk 
Culpable Homicide not amounting to Murder. If the Judge 
acquits he will direct that the Accused be set at liberty, 
and if he convicts he will pass sentence according to 
Law. 

There are cases where vtie or more previous convictions 
are charged against an accu: ed person for the purpo* ^ 
rendering him liable to be L^oi' e severely sentenced on 
conviction for the main offence charged. These will be set 
out in the Charge-she* t. But, as ; general rule, they must 
not be mentioned at the trial, win ther it be by Jury or 
with the aid of Assessors, until the J%y have returned their 
verdict, or the opinions of the Assessor^.have been recorded 
or the Accused has been convict ed. Then the Accused may 
be called upon to plead to tne part of tie Charge relating 
to them. If he admits ah the previous convictions charged 
his plea is recorded. If there ar several previous convictions 
charged and the Accused admit 3 at least one, but not all, 
it is in the discretion of the Court to drop'the proceedings 
on any not admitted. If tin Accused denies them all, or 
if he denies one or more andthr Court thinks that he should 
be tried as to these last, evidence concerning them will be 
taken. There will be a sort of additional trial which will 
proceed upon the same lines as* the main trial, and will 
contain the plea of the Accused, a verdict from the Jury 
or the opinions of the Assessors, and finally the sentence, 
or the judgment and sentence, pronounced by ^the Judge. 
If at the trial the Accused has claimed, and tried to prove 
by evidence, that he is of good character, evidence of any 
previous conviction against him can be adducee by the 
prosecution in the ordinary way as rebutting evidence, also 
at the main trial. In a trial with the aid of Assess!, rs the 
Court may proceed right up to conviction at the nu®. trial 
before coming to any question there may be of pr l'^uUS 
conviction, and may, if it convicts, even refrain in its sec¬ 
tion from trying the Accused on the chargy of p >us 
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etion. If the Judge at such a trial prefers to settle 
the substantive charge first he can stop his judgment at the 
actual conviction, sign and date it at that point, and hold 
over the sentence. After that the previous conviction can 
be charged and the trial as to it finished, after which an 
•addition can be made to the Judgment containing the 
finding as to previous conviction and the sentence. 

At a Sessions trial the evidence must be recorded in the Re .^ ord of 

evidence# 


same way as at a commitment inquiry, that is, there must 
be a full record of the evidence. If the Local Government 
has not made an order under section 357 of the Code applying 
to the Court, the full record need not be made by the Judge 
himself, but, except in the case of a witness giving his evidence 
in English, it will ger^ajlj be kept by a clerk under the 
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357 - 


mmy petty question which a 
pleader whose sjbkj^iiu iu^pris^xaroination is the attainment 
of a puf.ricies • may choose to ask about 

the smalls'details jA And there are plenty of 

instances of w evidence not being at all material 

to (he decisicjifiif a'-ca^.e.' No Judge, and indeed no Magis¬ 
trate, who -of his position will omit to frame a 

memorandum Of die sid >i ance of a witness’s evidence so as. 
to give a coherent amount of what the witness deposes to, 
and so as to include everything which can validly affect the 
Courts opinion of the credibility of the witness himself or 
of ar y other witness. With a Magistrate it may be a matter 
of teaching him, by the experience gathered in recording 
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evidence in full, to know what really is material in evidence 
and what is not. With a Judge who must have had some 
judicial experience, or at least considerable experience at the 
Bar, that' reason for ordering him to keep a full record 
should not exist. 

If for any cause a Sessions trial is so interrupted that it 
cannot go on with the same Judge, or, if it is a trial by Jury, 
with the same Jury, or, if it isa trial with the aid of Assessors, 
with at least one Assessor who sits all through it, it must be 
begun again from the very beginning. But where a Jury 
is discharged from any cause, one possible cause being the 
absence of one of its members, section 308 of the Code gives 
to the Judge power to direct that the Accused shall not 
be re-tried, if he thinks that the Accused ought not to be 
re-tried. Such an order operates as an acquittal. This 
discretion should be used by the Judge only for good 
reason. 

A trial by Jury of a case which should have been tried 
with the aid of Assessors is not invalid on that ground alone. 
Atrial with the aid of Assessors of a case which should have 
been tried by Jury is not invalid on that ground alone unless 
objection be taken by one side or the other before the Court 
records its finding. 



CHAPTER XIII, 

Inter-racial Cases and Connected Subjects. 

It is recognized in the Code that the ways of life in General 
India are not the same as those in Europe and America, so principles, 
that it is fair that an accused person should have the right 
not to be judged by a Jury not acquainted with his ways 
of life. Therefore an European or American, whether a 
British subject or not, has the right to claim before the High s * 2 75 - 
Court or Court of Session that the larger part of the jurors s * 284A * 
who are to try him, and before the Court of Session that 
all the Assessors who are to take part in his trial, shall be 
either Europeans or Americans. In like manner an Indian 
British subject has the right to claim a majority of Indian 
jurors, or Assessors all of whom are Indians. With jurors 
the claim must be made before the first juror is called and 
accepted, and in the case of Europeans or Americans who are 
not British subjects the claim is not absolute, but is to be 
allowed only if it is practicable to do so. With Assessors 
the claim must be made before the first Assessor is chosen, 
and again if an European or American who is not a British 
subject makes the claim it need not be allowed if it is not 
practicable to do so. Where several Europeans, or Europeans 
and Americans, or several Indians, stand jointly for trial the 
Code provides in the case of a trial with Assessors that the 
claim is to be made by all such accused persons jointly. 

Section 275 of the Code has no such provision in the case of 
Jury trials. When there are an European or an American, 

Rnd an Indian British subject, or a panel of accused persons 
consisting of both these classes, for trial jointly and one of 
either class makes his appropriate claim, he or they of the 
'Other class may claim a separate trial and may make a 
•cognate claim at that. Also special provision is made 
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_ ^ f or the trial of cases where an Indian British subject 

s. 443 et seq. au European British subject are opposed to each other, or 
are interested on opposite sides. These latter provisions 
have no application in the Presidency Towns, where the 
general jurisdiction of Presidency Magistrates is entirely 
unaffected by racial considerations. 

We saw in Chapter VI' that Magistrates of the second 
and third classes cannot try any European British subject 
for any offence which is punishable otherwise than with a 
fine not exceeding fifty rupees, and that no Court of 
Session or Magistrate of the first class can pass a sentence- 
of Whipping against such a subject. Consequently it may 
be in the interests of an European British subject to have 
his status determined. And as Indian British subjects, 
and European and Americans generally, have the rights 
mentioned above as to the jutors or assessors who are 
to try them or to sit at their trials, it may be for the 
advantage of any of these to have his particular status 
determined. Chapter XLIVA of the Code deals with the 
making of such claims. Except with European British 
subjects no kind of exemption can accrue by making such 
a claim in a case which will he finally determined by a 
Magistrate. But such a claim, if allowed, can affect the 
case of an European British subject outside the Presidency 
Towns, no matter what the nature of the case, and can 
affect the case of an European British subject, of an 
Indian British subject, or of a non-British European or 
American, if that case is one which will or might go to 
the Court of Session. So a claim to he dealt with as an 
European British subject, or as an Indian British subject, 
or as a non-British European or American ought to be 
made, where making it can affect the case, before the- 
Magistrate trying or inquiring into the case. In some 
cases, more particularly those of Indians, the claim will no¬ 
doubt be granted off-hand. If everyone agrees that the 
accused is Ram Singh son of Puran Singh, tliakur, cultivator 
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rjitpurwa in the Jaunpur District there is no ground 
lot holding him to be an Indian British subject. 
Sometimes, too, if the Accused, being of European 
race by appearance, were to say something of this sort* 

“ My father was born in Scotland, and I was born at 
Invercargill in New Zealand ” the Court would be disposed 
to accept it without further inquiry, as the delay involved 
in getting a birth certificate from New Zealand would be 
unreasonable. But there may be cases where inquiry is 
necessary, and in those the Magistrate must allow the 
Accused time to prove that his claim is true.. If the 
claim is rejected, and the Accused is committed for trial 
before the Court of Session, the claim can be repeated 
there, and must again be gone into and decided there. 

If the Accused is convicted by the Magistrate after his 
claim has been rejected, or by the Court of Session after it 
has again been rejected there, and he appeals, he can take 
as a ground of appeal the alleged improper rejection of 
that claim. If no claim is made before the Magistrate, 
or if it is made before a Magistrate and rejected, and the 
Accused is committed for trial before the Court of Session, 
and does not repeat the claim there, he shall be deemed to 
have relinquished his right to be specially dealt with, and 
he may not assert it again in appeal or otherwise. If a 
person is mistakenly dealt with as an European British 
subject, or as an Indian British subject, or as a non-British 
European or American, and does not object to this being 
done, the mistake shall not invalidate any part, of the 
proceedings against him. The most common case to be 
covered by this is that of an Indian, not an Indian British 
subject, who is dealt with as an Indian British subject. 

Chapter XXXIII of the Code deals with what may, inter-racial 
for the sake of brevity, be called inter-racial cases. But 
for a provision as to the right of appeal in certain cases 
tried by the High Court in the exercise of its ordinary original 
jurisdiction it has no application in the Presidency Towns., 


S. 528B. 
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So it does not affect the Courts of Presidency Magistr; 
salaried or otherwise. It provides for a special tribunal, or 
for a special commitment to the Court of Session in certain 
classes of Magisterial cases, namely (a) those where the 
complainant and the accused persons or any of them are 
respectively European and Indian British subjects, or Indian 
and European British subjects, and (6) those where in view 
of the connection with the case of both an. Indian British 
subject and an European British subject it is expedient for 
the ends of justice that the case should be tried under the 
Chapter. If an Indian British subject and an European 
British subject were jointly accused, then in nearly all cases 
an Indian British subject or an European British subject 
would be complainant, and in nearly all cases where injury 
is caused by a single act to both an Indian British 
subject and an European British subject the Accused 
will be either an Indian British subject or an European 
British subject. Thus most of the cases where an Indian 
British subject and an European British subject are 
jointly concerned on the same side will come into class 
“(a)” of inter-racial cases. Therefore most of the cases 
which will be simply in class u (b) ” of such cases will be 
instances of an Indian British subject and an European 
British subject being interested on opposite sides. When a 
Magistrate thinks that a case before him is one which is or 
might be tried under Chapter XXXIII of the Code he 
must inform the Accused of his right under that Chapter. 
That right, as noted above, is to be tried by a special 
tribunal or to be specially committed for trial. 

For the purposes of these cases complainant means 
not only what it means for the general purposes of the Code, 
but also any person who has given information to the Police 
relating to the commission of an offence of which cognizance 
is subsequently taken upon Police report. But when a 
person makes a complaint or gives information, not because 
of an offence affecting him, or some person in whom he is 
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when he thinks that it ought to be case * 

If the Accused desires to have it applied to 443 


£ted personally, but because the offence has come to 
Sis notice in the course of his duty or work as a public servant, 
or as a servant of a local authority, or as a railway servant 
or as a servant of a company or association to which the 
Local Government has applied section 444 of the Code, 
then the fact of his being an Indian British subject or an 
European British subject is to be ignored. Equally such 
fact is to be ignored in the case of a Police Officer sending 
anyone up for trial with a report under section 173 of the 
Code. 

It does not appear that a Magistrate is forbidden to Applying 
apply Chapter XXXIII of the Code to a case before xxxiii to < 
him “ suo motu / 
so applied. 

such a case, he must ask for this to be done before he 
is questioned at the outset of the case at the trial of 
a Summons Case (it is submitted that it will be suffi¬ 
cient if he asks for this when he is so questioned), or 
before he enters on his defence (not necessarily before 
he pleads to the Charge), in a Warrant Case, or before, 
he is actually committed for trial at a Commitment Inquiry. 

In this last case the making and granting of the claim would 
seem-only to establish the right of the Accused in relation 
to the majority of the Jury or to the whole of the Assessors 
at his subsequent trial. As with a claim to be dealt with 
as an European British subject, or as an Indian British 
subject, or as a non-British European or as an American, 
if the claim is not admitted outright, inquiry must be made, 
and time allowed to the Accused to prove that he has good 
ground for his demand. There will no doubt be cases 
where the alleged opposed interests of an Indian and an 
European will be far from obvious and will need definite 
proof. If the Magistrate rejects the claim the Accused 
has a right to appeal against that rejection to the Court 
of Session, and proceedings must be stayed to give him 
opportunity to do so. 
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When a Magistrate accepts a claim, or the Court 
Session upholds it after a Magistrate has rejected it, that 
Magistrate has to send the case to the District Magistrate,- 
with his finding, or with the order of the Court of Session, 
if the case is a Summons Case, and with a direction that the 
case is to be tried by a Bench of two Magistrates. The 
District Magistrate must then arrange for the constitution, 
of a Bench of two Magistrates of the first class, one of whom 
must he an European, and the other of whom must he an. 
Indian. It does not appear that the District Magistrate 
is forbidden to be one of the Bench himself. If such a 
Bench cannot be constituted in the District the District 
Magistrate will send the case to such other District as 
the High Court may prescribe. The Bench will hear the 
case in the usual way, but the Local Government has 
power to direct in any District that the procedure for 
the trial of a Warrant Case shall apply in these cases 
instead of that for the trial of a Summons Case. If the 
two Magistrates agree, the result is the same as that 
of a trial before a single Magistrate of the first class, 
with the same right of appeal to the Court of Session in the 
case of a conviction. If the two Magistrates differ at the 
end of the trial, they must refer the case with the opinion of 
each of them to the Sessions Judge. It is arguable on the 
language of the Code that such a reference cannot be trans¬ 
ferred to an Additional Sessions Judge. The Sessions Judge 
will consider the record, and may recall and examine any 
witness, or examine any party, or call for and take further 
evidence, and will in any case hear the parties before giving 
judgment. If he convicts, the person convicted can appeal 
to the High Court if the sentence is appealable. 

If the case is a Warrant Case, then when the Magistrate 
or the Court of Session has found that Chapter XXXIII of 
the Code applies to it, the trial will be converted into a 
commitment inquiry in the manner set out in Chapter X 
of this book. That is, if there is a case against the Accused 
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ig or requiring a commitment, even thought it does 
Ejustifv or require a sentence heavier than that which a 
Magistrate could pas's, the Accused will be committed for 
trial, and if there is no such case against him he will be 
discharged. His trial before the Court of Session will be 
held with the usual procedure before that Court, and he 
will, according to his status as an Indian British subject or 
as an European British subject, have a right to a Jury with 
an Indian or with an European and American majority, or 
to Indian or European and American Assessors. In the 
town of Rangoon the High Court takes the place of the 
Court of Session and of the Sessions Judge for the purposes 
of Chapter XXXIII of the Code. 



S. 448. 


Ordinarily there is no appeal from a conviction after Inter-racial 
a trial before the High Court, or from an acquittal after such by^Higlf 
a trial. The Advocate General can state a case under which Court * 


a Bench of the same High Court can decide a question such 
as that of an error in the Judge’s summing-up. And the 
Judicial Committee of the Privy Council can grant special 
leave to appeal, but requires strong ground for doing so. 
But where a case which would be an inter-racial case else¬ 
where comes before a High Court at a Presidency Town upon 
commitment, or an inter-racial case is tried by Jury after 
commitment under Chapter XXXIII (to the High Court in 
Rangoon and to the Court of Session elsewhere), or an inter¬ 
racial case is specially transferred to the High Court for trial, 
there can be an appeal on a question of fact as well as upon 
one of Law. In no other cases can there ever be an 
appeal on a question of fact from the verdict of a Jury. 
There is a correlative right of appeal against an acquittal 
vested in the Local Government. All appeals against a 
decision in a High Court, or against the finding of a Jury, 
must be heard by two Judges of the High Court. 


S. 449. 
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The Code makes provision for some sort of record of 
the evidence at some summary trials, and there are special 
rules as to the evidence in most cases before Presidency 
Magistrates. Apart from these exceptional cases it lays 
down three methods of recording evidence. Of these the 
third is an alternative for the second, which the Local 
Government may direct any Court, or any class of Courts, 
or all Courts, to use instead of the second. 

The first method applies only in the Courts of Magis¬ 
trates, and with Magistrates of the third class applies 
only in Summons Cases. With Magistrates of the first 
and second classes it applies in Summons Cases, and in 
Warrant Cases of such a kind that the District Magis¬ 
trate legally could, but not necessarily would, try them 
summarily; while section 488(6) of the Code makes it 
applicable in proceedings regarding the Maintenance of 
Wives and Children, and section 117(2) makes it appli¬ 
cable in inquiries regarding Security to Keep the Peace. 
It is submitted that it could be used when recording 
evidence under section 512 of the Code in the absence 
of the Accused provided that it would be applicable if 
the case actually were being tried, but that as a matter of 
discretion it would always be best to use the method of a 
full record in such cases, as that would be of much greater 
value if the Accused were not brought to trial until many 
years afterwards. This first method of recording evidence 
is appropriate in inquiries regarding the forfeiture of Bonds 
under Chapter XLII of the Code, and no doubt would be in 
any inquiry under section 523(2) in which evidence had to 
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Sen. It would also be suitable were a Magistrate to 
think it necessary to make an inquiry into the ownership 
of attached property, on an objection being made that the 
property did not belong to the Accused or to the person 
convicted. When this method of recording evidence applies, 
the Magistrate is required merely to keep a memorandum of 
its substance as the evidence proceeds, this memorandum to 
be separate for the evidence of each witness. Only one 
record need be kept, and that record need not contain every 
word that the witness says. It is to be written and signed 
by the Magistrate with his own hand, and is to form part 
of the record. It seems plain that the memorandum in 
respect of each witness is to be signed separately. It is also 
convenient to date the memorandum in respect of each 
witness, as this causes virtually no trouble to the Magistrate 
concerned, and may save very much trouble to any Court 
dealing with the record thereafter, for instance, to his official 
successor. If the Magistrate cannot himself make the 
memorandum he must put on record the reason for his 
inability, for instance, a sprained right wrist, and he must 
have the memorandum made from his own dictation in open 
Court as the evidence proceeds, and he must sign the memo¬ 
randum in respect of each witness. This substituted 
memorandum will then form part of the record. 

Unless the Local Government has ordered that the third Second 
method is to be used the second method applies at trials in 
all Courts of Session, and at all trials before Magistrates 
outside the Presidency Towns other than those trials at 
which the first method applies. To go more into detail, 
it applies in all Warrant Cases tried by Magistrates of the 
third class; and in. all Warrant Cases tried by Magistrates 
of the first and second classes which under no circumstances 
could be tried summarily, even by the District Magistrate. 

This method applies also in inquiries with a view to commit¬ 
ment, in inquiries respecting disputes as to immovable 
property, and in inquiries regarding security to be of Good 


method. 
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Behaviour. The chief feature of this method of recording 
evidence is that there must be a full record of all that each 
witness says. This need not bo a verbatim record ; that is, 
it will not usually be kept in the form of a record of each 
question asked the witness, and of each answer given by 
him, and of each statement volunteered by him. Instead of 
that it will be in the form of a narrative. But everything the 
witness says, even repetitions, and even quite immaterial 
statements in no way likely to affect the decision, must be 
recorded, provided that they are admissible and relevant. 
This record must be kept in the language of the Court in 
writing. It is open to the Judge or Magistrate to keep it 
himself. But he may, instead, cause it to be kept by an 
officer of the Court under his personal direction and superin-- - 
tendence, and he has to sign the separate record so kept of 
each witness’s deposition. These depositions should also be 
dated as a matter of convenience and security. When any 
witness gives his evidence in English the Judge or Magistrate 
may take it down in full in English with his own. hand. 
Unless the Accused is familiar with English, or unless the 
language of the Court is English, there shall made a 
translation of all evidence so taken down in English into 
the language of the Court, and both versions shall form part 
of the record. Where the Judge or Magistrate does not 
take down the whole evidence with his own hand, in the 
language of the Court or in English as the case may be, he 
must himself, as the examination of each witness proceeds, 
make a memorandum of the substance of the witness 3 
evidence. This will be written and signed by the Judge or 
Magistrate himself, and it is best that it should also be 
dated, and it is to form part of the record. If the Judge 
or Magistrate is unable to make such a memorandum he 
shall record the reason of his inability, but, as a full record 
of the evidence is being kept, he need not dictate a memo¬ 
randum as well. The second method of recording evidence 
can be described as follows. It is either the first method 
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addition, in most cases, of a full record of the 
evidence kept in the language of the Court (but where a 
witness happens to give his evidence in English the Court 
substitutes a full record in English for its own memorandum 
and adds thereto a translation of that record into the 
language of the Court), or alternatively, it may be the 
substitution for the first method of a full record in the 
language of the Court, and not in any other language, kept 
by the Judge or Magistrate himself. 

The Local Government may substitute the third method Third 
for the second. It resembles the second in that its chief 
feature is a full record of all the evidence, even of the repeti¬ 
tions and minutiah It resembles the first method in that there 
is only a single record of the evidence of each witness. 

The Judge or Magistrate is required to keep this record with 
his own hand, and ordinarily in his mother-tongue. But the 
Local Government may direct that instead of being taken 
down in the mother-tongue of the Judge or Magistrate the 
evidence is to be taken down in English, or in the language 
of the Court. If the Judge or Magistrate be unable to make 
such a r< rd himself he must record the reason of his 
inability to do so, and must have the record kept by an 
officer qf the Court, it being taken down in writing from the 
dictation of the Judge or Magistrate. This method plainly 
is that out of all the three which imposes the greatest physical 
burden upon the presiding officer of the Court. He is kept 
writing all the time, and his attention is strained so that he 
may not miss recording even the smallest explanation given 
by the witness. And in many cases the presiding officer 
is doing the double work both of translating and of 
recording. Often he is in addition taking a large part in 
the examination of the witness. For there are cross- 
examiners who are so keen to multiply discrepancies that 
they go on to a new point just when what has been said 
by a witness gives good reason for thinking that a few 
more questions on that particular subject may lead him 
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to an admission throwing considerable light on the case/ 
Jn such a case the Judge or Magistrate has to interfere 
and take up the examination. Often, too, the presiding 
officer can manage the examination-in-chief of a witness 
with perfect fairness, yet much more speedily than could 
a complainant or a complainant’s pleader or even a 
novice in the office of Government Pleader. It seems 
therefore to be an unnecessary waste of man-power and 
brain-power to Jay this burden on any presiding officer who 
can be trusted to keep a proper memorandum of the 
substance of what each witness deposes. 

Where the first method would normally be used for 
recording evidence a Magistrate may, in the case of any 
witness or of all witnesses in a case, use the second method 
instead of it, or the third method if the Local Government 
has directed that this latter is to be normally used instead 

of the second. * 

When the second or third method is used for the recording 
of evidence the deposition of each witness as recorded in 
full is to be read over to him. This is to be done in the 
presence of the Accused, if he is in attendance. If he has 
been allowed to be present by pleader instead of in person, 
the pleader must be present. If any error is discovered it 
is to be corrected. Except in the case of absolutely simple 
01; very formal evidence the Judge or Magistrate should 
check the reading of the deposition, as it goes on, by his 
own memorandum if he has kept one, and whenever any 
actual difference appears between the memorandum and what 
is read out he should call attention to it, and one or other 
should be corrected. If the correction is material a note 
should probably be made of the grounds on which it was 
decided which record was right. If the witness denies that 
any part of the record read to him is correct, then, if the 
Court considers that the correction should be made according 
to what the witness now says, this will be done, but if the 
Court is in doubt as to the good faith of the witness it should. 
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necesajaty. Where 'the third method is in use the record in 
many tews vSi be in* language different from that in which 


the evidence was given..,/In such cases it should, wherever 
possible, h ; res fi over ';o t fie witness by its being re-translated 
to kirnfby:so;ne ; exsonjio whom the language in which the 
evidence- was given m his mother-tongue, or by some person 
who o!l« sp jhk that language fluently. In any case the 
record^iunsi, ■/. read over to the witness in a language which 
lie witness is literate it seems that 

tlie record iiw t, hereto him by someone else. He cannot 
read it to fcmseif, 'out loud, and yet comply with the 
Code. Where the first^ethod of recording evidence applies, 
and has been used; 1 lie memorandum of his evidence need 
not be read over to f|ph witness. 

It may happen t&iat a question of the relevancy or 
admissibility of evidence, or of the propriety of a question, 
may arise. Sometimes such points are evaded by shifting 
the line of attack, and approaching the objective from some 
other direction. When this is done, and both sides appear 
content, it is not generally necessary to make any record of 
the objection taken. Sometimes the sidfe asking the question 
or tendering the evidence which is objected to is able to 
offer so complete an explanation that the objection is with¬ 
drawn. Here again no formal record is usually necessary. 
But when it is necessary to decide whether a question is to 
be allowed, or whether some statement made or likely to be 
made by a witness is or is not relevant, and, so, whether it 
should or should not be asked or recorded, the matter must 
be decided in accordance with the provisions of the Indian 
~ | i||nce Act or any other Law which applies. Then a formal 
! must be recorded by the Judge or Magistrate 
|the question or the evidence objected to, and the 
| to its being'allowed or admitted or otherwise, 
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with the grounds of that decision, and the deposition 
witness should nearly always be interrupted while any 
such decision is being recorded. 

Both in memoranda and in full records it is well to 
show what part or parts of a deposition are the result 
of examination-in-chief, cross-examination, re-examination, 
and examination by the Court respectively. Usually 
examination by the Court need be separated from the other 
parts of the deposition only if it extends to a consider¬ 
able piece interpolated in, or coming after, one of the 
other divisions. When there is no cross-examination of 
a witness this should be clearly stated. When a witness 
refuses to answer questions or fences with them it is often 
right for the Court to take his examination into its own 
hands for a short time. Though the record of evidence is 
usually to be in narrative form yet the Court may take 
down any particular question and answer, or direct them 
to be taken down, and where a witness refuses to answer, 
or fences with questions, it is nearly always proper to take 
down both question and any answer offered or eventually 
obtained. Sometimes, too, it is well to take down question 
and answer because at the particular point a statement in 
narrative form might be open to more than one inter¬ 
pretation. Sometimes, too, it is necessary to take down 
both question and answer because the answer is utterly 
out of relation with the question and shows that the 
witness has come into Court determined to say a particular 
thing and that he is paying no attention to the questions 
asked him. Sometimes, too, question and answer are 
recorded to show that the question is or is not a leading 
question. And every Judge or Magistrate will find in his 
experience many instances of other kinds where the use of 
this discretionary power is helpful to the doing of justice. 
Often, too, it is right to note instances where a 
volunteers a statement without any question bein^^Jf_, 
him. Another discretion allowed to the presiding ' / 
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he may make any note he thinks proper as to the s * 
demeanour of any witness,. When that demeanour is bad, for 
instance, when it is shifty, or indicates cunning or sullenness, 
or otherwise goes to show that the witness is not primarily 
in the box for the purpose of speaking the truth, then it 
nearly always is wise to put, on record the-Court’s view of 
such demeanour. And there are some Oases where'a frank 
and honest demeanour should be recorded. 

Objection hay been taken.to the system of a double Advantages 
record because the full record sometimes makes a witness record**** 
out as saying one thing while the Court’s memorandum 
makes him out as saying something different. But such 
instances are nearly always capable of explanation, or would 
be if proper attention had been paid to the reading over of 
the completed deposition to the witness. Instances where 
they cannot be, or could not have been, explained are rare. 

And the doubts sometimes raised by the absence of a second 
record wherewith to check the first are far more frequent, 
and far less easy of solution, as will appear from the following 
considerations, which with the necessary alterations would 
apply in all parts of India, In Upper India a double record 
would be in Hindustani and in English most probably, 
while a single record would be in one only of those languages. 

There are many English words and phrases each of which 
has more than one meaning, and there are likewise many 
Hindustani words and phrases each of which has more than 
one meaning. But there are very few pairs or sets of ideas 
both or all of which can be expressed by one and the same 
word or phrase in English, and can also be expressed by one 
and the same word or phrase in Hindustani. In other 
words, there are very few insataces of the same lot of two 
or more meanings attaching both to an English word and 
to one of its Hindustani equivalents. When, therefore, one 
r ets on' those words or phrases with varied meanings 
. a single record, and the context does not narrow down 
Ae possibh meanings to one or two, the actual meaning is 
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left in some doubt. But if there is a double records 
chances are very many to one that the word or phrase used 
in the other record in another language will definitely 
settle what is meant. Even if both records are in the same 
language the memorandum will possibly use some different 
phrasing which will make the meaning of the longer record 

clear. 

Sometimes the accused does not understand the language 
in which a witness’s evidence is given, as, for instance, when 
a medical witness is examined in the case of an illiterate 
Indian accused person. Every deposition so made in a 
language not understood by the accused must be fully inter¬ 
preted to him in a language which he does understand. If 
the accused has been allowed to appear by Pleader only, it is 
sufficient that his Pleader understands the language in which 
the evidence is given or that into which it is interpreted. 

In the case of each witness, no matter what his occupa- 

. , rtr » tion, station in life, race, or nationality, and notwithstanding 

3 * ° n that he may be a Public Servant of high position, his full 
name, age, occupation, and residence must be on record. 
All these things are absolutely imperative. The age of the 
witness may affect the weight attaching to his evidence. 
And a person cannot be said to be described sufficiently to 
render mistaken identification reasonably unlikely unless his 
name is stated in full, and not merely by initials in part. 
“ It. Bomanji, merchant,” “ B. K. Chattarji, Assistant 
Surgeon,” “ F. M. Jannaway, Collector,” are all of them 
insufficient descriptions of witnesses. Proper descriptions at 
the head of their depositions would be “ Rustomji Bomanji, 
age 47 , merchant, of Kamalganj,” “ Basant Kumar Chattarji, 
age 29, Civil Assistant Surgeon, of Ganeshpur,” “ Frank 
Martin Jannaway, age 36, Indian Civil Service, Magistrate 

and Collector of. Bahadurnagar.” 

Examination in dealing with the procedure at trials and inquiries it 
of Accused, ^as been mentioned that where there is a ease for him to 
answer it is an invariable rule that the 'AccusedJs to be 
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lined by the Court. And the Court in its discretion 
can examine him at any point in an inquiry or trial, whether 
he has or has not been examined at an earlier point in the 
case. The principal object of this examination is to enable 
the Accused “ to explain any circumstances appearing in the 
evidence against him.” A broad view must be taken of 
this phrase, and it must be held to include giving to the 
Accused an opportunity to deny that the circumstances 
appearing in the evidence against him ever existed, which 
is not quite the same thing as explaining them. But in the 
many cases where the Accused does make-such a denial 
what he is given an opportunity of explaining is the circum¬ 
stance that witnesses give evidence making out that those 
facts exist. This of course he can do by alleging that the 
witnesses are partial or prejudiced, or that they have 
received an erroneous impression, or have a defective 
recollection, of what they saw or heard. The Accused, if 
he took such a line, would generally be asked to explain 
the cause of the partiality or prejudice, or to state, if he 
could, the actual facts in regard to which he alleged that 
the evidence was erroneous. The Accused should not ^ be¬ 
er oss-examined. No attempt should be made to entangle 
him in contradictions. But he should be invited to state 
plain and simple facts rather than to make innuendos.' 

No oath or affirmation is to be administered to him. 

The line of examination which meets most cases is to How to 
put each principal fact stated for the prosecution to the Reused 
Accused, and to ask him if he admits its. existence. If he 
does admit it then he can be asked how he proposes to 
reconcile its existence with his own innocence. If he does 

A 

not admit it he can be asked why evidence is given of its 
having occurred. The facts for the prosecution should 
not be hurled at the Accused en masse , but should be 
put to him one by one, or in simple groups. It is not 
proper to ask a person in the Dock, all at once, such a 
question as this : “ Did you make a hole in the. wall of 
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Puran Singh’s cattle-shed last Saturday night 
you untie his white bullock and his grey bullock, and did 
Puran Singh hear you and come into the shed, and did 
you knock him over and drive the cattle out of the shed, 
and did he get up and pursue you, and did you and an 
accomplice between you hit him on the head with lathis 
and render him insensible, and were you stopped by 
Bhagga chaukidar at Nimganj next morning with the 
bullocks in your possession ? ” Each part of that story 
should be put to the Accused separately. He might admit 
that he was found with the bullocks at Nimganj, and 
tender some explanation of that fact, and might at the 
same time deny that he had been at Puran Singh’s place 
during the night. 

In addition to this general examination further reason 
for examining the Accused occasionally arises by reason of 
something said by a witness, or suggested by a party or his 
pleader, which opens up some new point of fact concerning 
which it seems highly probable that the Accused has 
personal knowledge. When this is the case it is nearly 
always in the interests of justice, and it may also be 
directly in the interests of the Accused, to enable him 
to make a statement about this new -fact which has been 
brought into the case. The examination in such instances 
should not be in a peremptory form, it should be in the 
nature of an invitation to the Accused to state anything 
he knows on the point if he desires to do so. And it is 
quite proper to interrupt the examination of a witness 
in order to make such an emergent examination of the 
Accused. Sometimes, too, it may appear to the Court, 
that one question to the Accused on some minor point may 
save a good deal of time and trouble. If the Court does 
think so it can quite properly question the Accused, but this 
power should not be used with a view to inducing the 
Accused to make a material point against himself. There 
are often facts quite consistent with the innocence of the 
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ed which it is necessary to prove unless the Accused 
iimself admits them, and it is facts of this kind which 
are now referred to. 

When there appears to be a case against the Accused, Opportunity 
and the Court is going to call upon him for his defence, or ^ate Sed 
to charge him, or to take steps with a view to commitment, whole case, 
or to let his case go to the Jury or the Assessors, it should 
ask him at the end of his examination u Is there anything 
further which you wish to say l ”, or some question of that 
kind. For the Accused should be encouraged to put his 
whole case before the Court in his own way. 

The record of the examination of the Accused, except Record of 
when it is taken in a case tried summarily, should be Accused" 
made substantially after the second method for recording s ^ 
evidence. That is to say, there is to be a full record of 
the whole of the examination, but question and answer are 
to be recorded separately and in full, this last requirement 
constituting a difference from the method for recording 
depositions. When the Magistrate or Judge does not 
take down this full record himself he must, as the exami¬ 
nation proceeds, make a memorandum of it in the language 
of the Court or in English. As the Court is responsible 
for the questions asked of the Accused, it is suggested 
that it is wise for this memorandum to be in the form of 
question and answer, so that it may show clearly and in 
the words of the Court itself the general trend of the 
examination. The full record is to be read over to the 
Accused, or, if he be literate, is to be shown to him, and the 
Accused is to be at liberty to explain or add to his answers. 

When the whole is made conformable to what the Accused 
states to be the truth it is to be signed by the Accused, 
and the Judge or Magistrate is to sign at the foot of it a 
certificate to the effect that “ the examination was taken in 
his presence and hearing and contains a full and true account 
of the statement made by the Accused.” If the record of 
the examination is made in some language not understood 
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by the Accused the record is to be interpreted to him in a 
language which he does understand. The full record is to 
be made, if possible, in the language in which the Accused 
is examined. For instance, a Persian might be examined in 
Persian by a Magistrate well acquainted with that language. 
In that case the full record would be made, preferably by the 
Magistrate himself, in the Persian language. On the other 
hand, there might be a case where a person whose mother- 
tongue was French was examined in English, or in a mixture 
of English and French, by a Magistrate whose knowledge 
of French was limited, and the Accused’s knowledge of both 
English and the Vernacular of the Province might also be 
limited. In such a case it might be quite possible to get 
the trial conducted in a manner which made all that was 
said quite clear to the Accused, and yet the English record 
of his examination might not be entirely understood by him. 
In that case the Magistrate would have to do his best to 
translate it into French. If the language in which the 
Accused is examined can not be used for the record, that is, 
if the examination is/managed through an interpreter, then 
it must be recorded' in the language of the Court or in 
English. 

The Accused is not, bound either to answer questions 
asked him in his examination, or to answer them truly, but 
if he refuses to answer any question, or if the conclusion is 
reached that he has answered any question falsely, the 
Court or Jury may draw any inference therefrom which it 
thinks just. The Accused will not be liable to any punish¬ 
ment on account of his refusal or of his false statement, but 
the answers given by the Accused may be taken into 
consideration at the trial, that is, an attempt may be 
made to assess the credit, if any, due to them, or to 
estimate how far, if at all, they go towards helping either 
the case for the prosecution or the case for the defence. 
No oath is to be administered to the Accused. No induce¬ 
ment is to be offered to him, by promise or threat, to 
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#e or withhold any matter within his knowledge, S. 343. 
exception being made of cases where a Court empowered to 
do so thinks it right to tender a pardon to an accused 
person. 

The fact that an accused person has before trial made Effect of 
a confession recorded under section 164 of the Code is no P^vious 
ground for omitting to examine him at his trial or at an on examina- 
inquiry with a view to his commitment for trial, rather it tlon ’ 
is a further ground for examining him, as it gives rise to the 
questions, " Did you make that confession ? ” and “ Is it 
true ?” 

As a rule, the Court should never refuse to record any Statements 
statement which the Accused volunteers to make at any by ' 

stage of the case. Were the Accused to persist in obstruct- Accused * 
ing the proceedings by calling upon the Court to record 
purely vexatious statements it would, of course, be proper 
to refuse to notice them once their nature had become clear. 

But if a statement is volunteered in apparent good faith it 
should be recorded, even though there be suspicion that it 
was made mainly to pave the way for a false defence. 

Should a doubt arise as to the proper certification ofjmperfectly 
a confession recorded under section 164 of the Code, or of the confessions 
examination of an accused person at a trial or inquiry, the °rewunina- 
Court before which that record comes for consideration may s 533 
take evidence, for instance, ths+ c 1 : - 1 gist rate concerned, 
to satisfy itself as to the prop making and recoiu’g of the 
confession or examination so that it is admissibb and, in 
the case of a confession, as to . hether the oth^r c ,'itions 
of admissibility, for instance its v >eing marie voh sarily, 
were at the time fulfilled. If the Court' f, so satfied by 
evidence so taken it will treat the record of tb confes¬ 
sion or examination as if it had been proper/- certified 
originally. 

At a commitment inquiry a Presidency Magistrate must Evidence and 
keep a record of evidence in the same way as any other before” 3 * 10 ”* 
Magistrate must; that is, there is to be a full record of the Pres Wency 

Magistrates. 


misr^y 
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evidence, which the Local Government may order to be made 
by the Presidency Magistrate himself, while, in default of 
such order, the full record may be made by an officer of the 
Court, the Magistrate himself keeping concurrently a sub¬ 
stantial memorandum of the evidence of each witness. 
Appeals lie against convictions by a Presidency Magistrate 
when the sentence contains a punishment of imprisonment 
for a term exceeding six months, or of fine exceeding two 
hundred rupees. Appeals lie, at the discretion of the Local 
Government, against every acquittal ordered by a Presidency 
Magistrate or by any other Court. Section 362 of the Code 
provides that “ in every case tried by a Presidency Magistrate 
in which an appeal lies, such Magistrate shall either take 
down the evidence of the witnesses with his own hand or 
cause it to be taken down in writing from his dictation in 
open Court . All evidence so taken down shall be signed by 
the Magistrate and shall form part of the record.” In all 
cases where the sentence passed is appealable, and in all 
cases where a sentence of imprisonment is passed, Presidency 
Magistrates are bound to record a brief statement of the 
reasons for the conviction. Such brief statement would 
necessarily contain some reference to the general nature and 
effect of the evidence. In all other cases no record of 
evidence at all need be kept by Presidency Magistrates. 
It is submitted that, ;. 4 ,< n.vtanding the terms of section 
362 of th oucte, a President .Magistrate is not bound to 
keep a reord of evidence in ev^ry case in which he acquits. 
These pe nsions leave it urn rtain in what manner records 
of evid ce ape to be k- pt by Presidency Magistrates at 
inquiries:egardi>;ig 0 security to keep the peace or to be of 
good bei.viotr ., at inquiries regarding the forfeiture of 
Bonds, and a, inquiries as to liability to maintain a W ife 
or Child. Such provisions as those of section 117 (2) do not 
completely solve the question. For they prescribe that the 
record shall be, in some instances, on the lines of what the 
Magistrate trying the case keeps in a Summons Case, and in 
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on those of what he keeps in a Warrant Case. But 
a 1 residency Magistrate’s normal record varies, not with the 
class of offence that he is trying, but with the sentence which 
he thinks that he is likely to award. In most Summons 
Case trials Presidency Magistrates do not pass sentences 
requiring a separate record of what each witness says. 
Section 362(2A) of the Code requires that in every case 
in which an appeal lies a Presidency Magistrate do make a 
memorandum of the substance of the examination of the 
Accused. 

Under section 231 of the Code if a charge is altered If the 


<SL 


during a trial, or if anew charge is added, the Accused Stored.*' 


must be called upon to plead again. In a Warrant Case 
he would have renewed rights to recall witnesses for 
cross-examination, and at all trials both prosecution and 
defence will be entitled, in these circumstances, to recall 
or re-summon and examine any witness who may have 
already been examined, so as to obtain such witness’s 
evidence with reference to the alteration or addition. 

Both sides will also have the right to call any further 
witness whom the Court may consider material. 

Every effort should be made to avoid having a case up Avoiding 

for hearing an unnecessary number of times. If the evidence u ?. necessi 
n . i . . . , r adjourn- 

ior tne prosecution before a Magistrate cannot be completed menis. 

at the first hearing, that is, \ a ],rf the necessary witnesses are 

not in attendance, steps sb )U ] x d be taken whenever possible 

to ensure that all the remaii ng witnesses for the prosecution 

shall he heard at the next hearing. The Magist rate should 

consider the whole case to detern. ne what other evidence is 

wanting, and the Pleader mr the prosecution, if there is one, 

or the prosecuting Police Officer, ought to be able to help 

in this. Indeed, if a prosecuting Police Officer cannot, in 

most cases, make up his mind at the end of the first hearing 

what other evidence is likely to be available, he is scarcely 

a success in his post. *Vhen it has been settled what further 

witnesses are to be su nmonedthey should all be summoned 
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'or the same day, unless indeed there are too many of. them 
to be heard in a single day, in which case they should be 


summoned for two or more successive days. The great point 
is to summon them all, and not to leave the issue of process 
to some of them until a subsequent time. It is utterly wrong 
to summon for the next hearing only such private persons 
as seem likely to be able to give evidence,and then at that- 
hearing to adjourn the case for a further ten days to obtain 
the evidence of the Investigating Officer, and after that to 
adjourn it for a further ten days to obtain the evidence of 
the Civil Surgeon, and then to adjourn it for a still further 
ten days to obtain the evidence of the Civil Surgeon's clerk 
who despatched a package to the Chemical Examiner. A 
case so treated would have been kejit pending unnecesarily 
for a month. Such procrastination is unfair to the witnesses, 
it is still more unfair to the Accused, and it greatly hampers 
the doing of Justice. In the same way the Accused must 
be made to put the whole of his case up at once. II he 
desires to have witnesses summoned he must name them 
all in one batch, and must get them all required to attend 
on one date or series of dates. He must not be allowed to 
ask for a new lot of witnesses to be summoned after half 
his case is heard, and at the expense of a fresh adjournment 
for a week or ten days. But now and then circumstances 
intervene which require excUp^ons to be made to the above 
rules. Something may hap i!X i>. something may be dis¬ 
covered, something may be sah fey a witness, which makes 
it right and proper to sumraci new witnesses at a late stage 
either for the prosecution jt for the defence, and to adjourn 
the hearing for their attendance. These cases are matters 
for the exercise of the Court’s discretion. Where a junior 
Magistrate is in doubt as to what he should do in such a 
case he can well consult one of his seniors. It is 
rare for it to be necessary to adjourn a Sessions trial. 
But sometimes this has to be * one. Sometimes an 
important witness is not in attendance because of illness 
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OE- :something o£ that sorb, and it is right in the opinion 
of the Judge to ad] ouni the trial and to get him present in 
Court rather than make use of the provisions of section 
33 of the Evidence* Act. If a witness for the defence 
is absent the Accuse'd has a right to insist on all reasonable 
means, including a ,n adjournment for the purpose, being - 
used to obtain his attendance; that is, if the witness was 
duly named to and 1 passed by the committing Magistrate. 

Aud sometimes son ae new element comes into a case for the 
first time at a Ses sions trial wjhich in the opinion of the 
Judge requires a pomplete inquiry into the facts newly 
appearing, and thtp it is necessary to adjourn the case in 
order that certain fresh witnesses may be made to attend. 

Of course where thi* uew element is a new defence the Court 
would not adjourn/ the trial-for such a purpose unless it 
considered that tl iere was such a reasonable amount of 
foundation for thali 5 defence in what was already before the 
Court that it on^'M: to be looked into in the interests of 
Justice. 

Som etimes it is necessary to obtain the evidence of Adjourn- 

witnestfes living at a distance. When the distance is great “J** ce for 

' expense involved in the journey to and i v . om a 
. . J J distance. 


and t) e time and 
fro a <e considerable, it is usually best to issue a commission 
W the examination, of any such witness, and if either side 
insists on his personal atendance the side so insisting should 
p down the cost likely to be incurred by the witness in 

att Ming: When the distance is not great, for instance, if 
the \*u "s lives a*bout 100 miles away and there is railway 
commum ; on between the two Districts, care should be 
taken when sumnioning the witness to fix a date by which 
it is reasonably certain that there will have been ample 
time to despatch vthe summons to the other District, to get 
it served there, to g*et it returned to the issuing Court, ahd 
to allow of the witness’s making the journey and being in 
attendance without undue disturbance to his private affairs. 
It is much better to adjourn the case for fourteen days and 


S. 503 * 
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to get. the witnesss in attendance than to ftjjoiyrn it for ten 
days and not get him, and then to have f j0 adjourn it for 
another twelve days. It is a sound iul e to think out how 
much time will be needed for all the routir ie and for travelling 
and then to add at least two or three d A y S to that. When 
a commission is issued the best course is to adjourn the case 
for the full fifteen days which is allowed to Magistrates* 
when remanding the Accused to custody and to ask that 
the commission be returned by then, ir possible, with the 
record of the necessary evidence. If t.fie return has not 
been made by the end of the fifteen (feys any witnesses 
actually in attendance would normally be examined not¬ 
withstanding the non-arrival of therec or d of the other 
evidence, and a further adjournment [or seven or ten 
days would be ordered in the expectation that the com¬ 
mission with the depositions wanted would be returned 
by then. 

Section 344 of the Code allows a to order an 

adjournment by reason of the absence Off a Atness or by 
reason of any other reasonable cause. The C< urt has 
unfettered discretion to decide whether a, cause is or is not 
reasonable in the circumstances of the casie before it. Such 
an adjournment may take the form of a postponement o f the 
commencement of a trial, that is, it may be ordered betvwe 
any evidence at all is taken. Such a preliminary adjourn¬ 
ment would be reasonable when the investigation of tl w 
cese was still incomplete, and it was reasonably exm ,ed 
that facts now beginning to come to light would m . other 
facts already discovered’ easier of comprelxensi or would 
show how various bits of evidence already stained fitted 
into the whole scheme of things. In smeh a case it would 
behest not to hear any evidence until 1 he further investiga¬ 
tion was completed. The principal r we of the Court would 
be to see that the prosecution should be prepared with its 
whole case next time, including, if necessary, the Civil 
Surgeon and the investigating Officer. But if the Civil 
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:>n were already in attendance it might be right to take 
his evidence, provided that it had no material bearing on 
what were likely to be disputed points in the case, while 
not taking as yet any evidence about the actual commission 
of the crime. Adjournments may be ordered for any proper 
reason during a trial or inquiry. An adjournment is to be 
made by an order in writing stating the reasons for making it. 
For instance : “ Three necessary witnesses are not in at¬ 

tendance. The hearing is adjourned until the 20th instant. 
The Accused is remanded to custody” : or “ It is 4-30 p.m. 
There are witnesses in attendance who have not yet been 
heard. The hearing is adjourned until to-morrow. The 
Accused will remain on bail.” The Court also has discretion 
to state terms on which an adjournment will be allowed, 
and such terms might, for instance, be the payment of 
reasonable costs likely to be incurred by the other side by 
reason of the adjournment. Where there is reasonable 
ground for an adjournment a Court of Session is in no case 
limited in respect of the term for which it may adjourn a 
trial or the hearing of an appeal. But this discretion must 
not be abused by ordering a longer adjournment than is 
necessary. It is intended to meet the case of an adjournment 
being necessary at atrial at “ out Sessions ” at a place where 
the Court will not be sitting again for perhaps three months. 
When the Accused can properly, be allowed Bail all Courts 
have full discretion to adjourn a trial or inquiry for proper 
reason and no time limit is imposed by the Code on the 
length of the adjournment. Here, again, the discretion must 
not be abused by ordering an adjournment for, say, thirty 
days, when one for twenty days would be ample for the 
purposes required, and would be practicable in view of the 
business before the Court. W r here it is right and proper to 
remand the Accused to custody no Magistrate may adjourn 
a trial or inquiry formore than fifteen days at atime. Should 
it be obvious that that time will not suffice, for instance, if 
a commission to examine a witness at Bhamo were issued 
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/iy a Court at Rawal Pindi, the Magistrate must rer^i|_ 
the Accused for fifteen days, and then at the end of that 
time if, as is probable, the commission has not been returned, 
must remand him again for such further period not exceeding 
fifteen days as may appear proper, and so on.until the 
required evidence arrives. Orders for adjournment must be 
signed by the Judge or Magistrate, and it is proper that they 
should be dated. An explanation to section 344 of the Code 
sets out that the faefthat there is evidence raising suspicion 
against the Accused, and that further evidence is likely 
to be obtained by further investigation, is a good reason 
for a remand. This might occur before any evidence was 
actually recorded in Court. Remands under section 344 
must not be confused with remands under section 167, this 
latter section applying only before cognizance is taken. 
Section 167, in fact, refers to remands while the Police 'have 
not yet sent in a “ Police Report,” and the total period 
over which remands under that section can extend in any 
given case is fifteen day's, so that if there has been a remand 
for that time the accused person cannot be remanded again 
under that section in that same case. Section 344 refers 
to adjournments and remands after cognizance has been 
taken. 

Inevitably it must sometimes happen that a Judge or 
Magistrate cannot finish a trial, inquiry, or other proceeding 
which has been commenced or partly heard before him. 
It has been pointed out that when this is the case at a 
Sessions trial the trial must re-commence de novo before the 
succeeding Judge. Equally must this be the case with an 
appeal, whether it is heard by a Judge of the Court of Session 
or by a District Magistrate or a Magistrate of the first class 
specially empowered. It would be futile to attempt to deal 
with an appeal on notes of a part of the arguments put 
before another Judge or Magistrate. A case may go from 
one Judge or Magistrate to another either because the first 
Judge or Magistrate ceases to have jurisdiction, for instance. 
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go on leave, or be transferred, or revert to a less 

important post, or be promoted, or because the High Court 

or the District Magistrate or Sub-divisional Magistrate 

transfers the case to another Court or Magistrate for hearing. 

A case may also go from one Magistrate to another because 

the first Magistrate considers that the second Magistrate is 

the proper authority to deal with the case, and acts under 

section 346 of the Code. A reference under section 349 of 

the Code does not come into the category of circumstances 

now under discussion, for then the referring Magistrate 

will already have heard the whole case. When a case is 

submitted by a Magistrate under Section 346 of the Code, 

and is then heard by another Magistrate, this latter 

Magistrate must hear the whole case again from the 

beginning. That is not to say that he must re-hear a 

witness whose evidence turned out to have no bearing 

on the case. When a case is transferred (otherwise 

than under section 346 of the Code), under any provision 

of the Code from one Magistrate to another, or when one 

Magistrate succeeds another in office and takes over a body 

of part-heard cases from him, then in commitment inquiries 

the Magistrate who comes new to the case need not re-hear 
\ » 

any evidence already heard, because he is not going to dispose 
of the case finally himself, but in all trials, while he has a 
discretion to act upon evidence recorded before the case 
came before hird, yet, if the Accused so desires, he must 
re-sumn kon and >e-hear any given witness or all the witnesses. 
The princ' nV is that an accused person is not to be condemned 
by a Juc%. or Magistrate who has not himself heard the 
evidence upon Wi*. t the condemnation proceeds, unless such 
accused person consents that evidence judicially recorded in 
his presence and subject to cross-examination by him be 
taken as it stands on the record. Even in a commitment 
inquiry there is no bar to the new Magistrate re-he^ring any 
witnesses if he thinks fit to do so, and if he is inclined to 
discharge the Accused he probably ought to re-hear any 
s, co 19 
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witnesses whom the prosecution desires to recall beforene 
does discharge the Accused. There will often be instances 
where a Magistrate goes from one office to another in the 
same District, from charge of one sub-division to charge of 
another, from charge of a sub-division to being merely a 
Magistrate of the first class not in charge of any sub-division, 
or whatever it may be, and in consequence a formal order 
is advisable and necessary transferring some or all of his 
part-heard cases from the Court over which he presided to 
the Court to which he now goes. It is submitted that, as 
the change of Court does not carry with it a change of 
presiding officer in these instances, there is no absolute right 
in the Accused to have witnesses recalled and re-heard. It 
is as well to note that in such circumstances there may he 
among the part-heard cases some which are usually triable 
only by a sub-divisional Magistrate, as are proceedings under 
section 110 of the Code, and that care should be taken to 
make sure that these are still triable by the Magistrate in 
his new office before they are sent along with him. When 
a ease goes from one Magistrate to another, and in respect 
of some or all of the witnesses already heard there is no 
demand from the Accused for their recall, the Magistrate 
ought to exercise the discretion so left to him with caution. 
It would generally be right to use that discretion as to 
witnesses whose evidence was purely formal and had passed 
without any attempt to vary or shake iL It might be 
right to use it in respect of some, but not of all, of several 
witnesses who told almost exactly the same story about the 
main facts of the case. But it is seldom, if ever, wise to use 
it so as to bring about the result that none of the principal 
witnesses to the main facts of the case are seen or heard by 
the Magistrate who finally decides the case. It must be 
remembered that when a case which goes from one Magistrate 
to another is a Warrant Case, and no charge has yet been 
drawn in it, there can seldom be good ground for asking 
for the recall of witnesses before a charge is drawn, as, if 
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"^ad^wnen one is drawn, the Accused will have the usual 
right accruing to him under section 256 of the Code to have 
nil the witnesses for the prosecution recalled for cross- 
examination. So in such instances it is right to go on, for 
r,he time, with the case as it stands. If it ends in a discharge 
the Accused is not injured. If a charge is drawn the 
Magistrate will do well to recall all the witnesses for the 
prosecution and to examine each briefly on the case for the 
prosecution, repeating, as it were, the main features of his 
evidence, before the Accused cross-examines him. When a 
-Magistrate actually acts upon evidence not altogether heard 
by himself, and convicts upon it, the High Court and the 
District Magistrate are vested with discretion to deal with the 
case, even if there be no appeal, and can order a new inquiry 
or trial if the opinion is reached that the Accused has been 
materially prejudiced by the conviction upon evidence not 
all of which was heard by the convicting Magistrate. The 
word “ materially ” is important. The power to order a 
new <c inquiry ” is included either owing to careless wording 
or because it is deemed right to reserve a power to order 
a commitment to a superior Court rather than a re-trial. 

The fatter seems to be the more probable explanation. 

It is submitted that for the purposes of the application Re-heartng 
of these provisions about the re-hearing of evidence when 
a proceeding is transferred from one Court to another, or neous cases 
When a Magistrate is succeeded by an official successor, 
proceedings under Chapter VIII of the Code for taking 
Security to keep the Peace, or to be of Good Behaviour, 
are to be treated as trials. Probably the rules also should 
apply to proceedings under Chapter X of the Code in regard 
to Nuisances. But in a case under this last Chapter it might 
be proper, with the consent of the person concerned, to omit 
to re-hear purely formal evidence. In proceedings under. 

Chapter XII of the Code concerning disputes as to immovable 
property it is submittedthat with the consent of both parties 
purely formal evidence, for instance, that of a 'palwari who 
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speaks only as to the entries in the village papers 
nothing else, would not need to be heard again, but that all 
other oral evidence ought to be heard again by the Magistrate 
who is to pass final orders. And the principle should be 
applied in all other inquiries of a miscellaneous kind under 
the Code, that principle being that no order should be passed 
to a person’s detriment upon evidence telling against him 
when the witnesses giving that evidence have not been 
heard by the Magistrate passing final orders. 

Another case where evidence has to be re-heard is where 
an Accused person is added to a case when some evidence 
has already been heard. This may occur either because the 
Court takes cognizance as against him after hearing some 
evidence, or because the Police had been unable to arrest 
him sooner, or because he is found in or about the Court and 
is detained by it under the provisions of section 351 of the 
Code. When a person is so added as an Accused during a 
trial or inquiry all the evidence must be re-heard, in fact the 
trial must commence again de novo, but it often is possible 
to make the evidence shorter when re-heard without doing 
anything unfair. 
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By exception certain statements may be taken into Statements 
consideration though the Court finally deciding the case the witness- 

In box 


has not heard or seen the witnesses making them, 
all these cases the statements must have been recorded 
by a Court in the form of a deposition, except in that 
of a report from a Chemical Examiner. The first of 
such cases is that provided for by section 33 of the 
Indian Evidence Act. If a witness who has already 
given evidence at an earlier stage of a proceeding, at which 
he could be cross-examined, dies or otherwise becomes 
incapable of giving evidence at a later stage of that pro¬ 
ceeding, the deposition taken at the earlier stage may 
he used as evidence at the later stage. The text of the 
Evidence Act should be consulted in order to determine 
whether any given instance comes within section 33, and of 
•course in each case this lias to be proved. But where the 
conditions required by that section are fulfilled it certainly 
can be applied to a witness who gives evidence at a commit ¬ 
ment but cannot give evident* the trial, to a witness who 
gives evidence before a Majistra \ o who eventually makes 
a reference under section $46 o{ the Code but cannot 
give evidence before the Magistrate t o whom the case goes 
after that reference, to i witness w^ho gives evidence 
before a case is transfers 1 from one (Jourt to another 
but cannot give evidence before the Coii.rt to which the 
case is transferred, ant, ct fortiori , to a witness who 
gives evidence before a Magistrate or Jiidge originally 
dealing with a case bi ; cannot give evidence before his 
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.successor. 
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The next exception is in the case of Civil Surgeons and 
other medical witnesses. Here the conditions exacted are 
that the evidence is to be given before a. Magistrate in the 
presence of the Accused, who is to have full opportunity to 
cross-examine, and that the record of the evidence is to he 
attested in the presence of the Accused by the Magistrate 
before whom it is given. Any Magistrate may record such 
evidence, even though he may have no jurisdiction to try 
or inquire into the case, either under the powers exercised 
by him or territorially. Thus a Magistrate of the third class 
having jurisdiction only in a particular sub-division of a 
District may record the evidence of the Civil Surgeon in a 
case of Attempting to Commit Suicide (Indian Penal Code 
section 309) if the Accused be present, even though the 
offence was committed in another sub-division. Such 
Magistrate could also record medical evidence in a case of 
Murder committed outside the sub-division in which he had 
jurisdiction. It cannot be urged too emphatically that when 
medical evidence is recorded by a Magistrate not finally 
determining the case, that Magistrate must not regard 
himself as a mere writing machine performing a ministerial 
function. A Magistrate recording medical evidence, whether 
for his own or for another Court, is performing an important 
judicial function. He must duly apply his judicial acumen 
to the matter. He tm> a uaint himself, so far as he can, 
with the facts appear the Police investigation and 

in the evidence for the p sedition, hiot only must he take 
the evidence of the medi cal wi ness as it is put before the 
Court by that witness^ but he night also to state to that 
witness the facts a’Aeged as totht manner in which the death 
or injury was caused, and must ask that witness whether 
those allegations are or are not onsistent with the facts 
observed by thak witness at his ext ruination of the corpse or 
injured person. If a Magistrate re ording medical evidence 

fails to act as tabove in a case whicl presents any difficulty 

at all, he is m aking things much mo-e difficult for the Court 
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will ultimately dispose of the case. It cannot be too 
strongly urged that it is not sufficient to record merely the 
details of injuries, or whatever it may be which is testified 
to by the medical witness. These facts must be correlated 
with the facts deposed to by other witnesses, for instance, 
with what appears as to the positions of the persons concerned 
when an injury was inflicted, or as to the position in which a 
dead body was found. An allegation that a deceased person 
made statements after receiving fatal injuries, statements 
which were not recorded by a Magistrate or other really 
careful observer, or that he walked some distance after being 
so injured, should be put to the medical witness, and he 
should be asked if such things could happen after the injuries 
found by him had been inflicted. Then, if an injured person 
is said to have been carried to the Police Station, or if some 
local attempt was made to doctor him, it may be right to 
ask the medical witness whether the injuries were thereby 
aggravated. Of course the Accused or his pleader must have 
full liberty to cross-examine. Where the Accused has no 
pleader the Magistrate is more than ever bound to do all 
that is possible to correlate the medical evidence with the 
other evidence in the case. What is wanted is not neces¬ 
sarily to support the case for the prosecution, but to get at 
the truth and at all which bears materially on the facts of 
the case. The Civil Surgeon’s written report as to the 
injuries found by him cannot be turned into a piece of 
documentary evidence the contents of which bind the parties 
to the case as soon as its genuineness is proved. It cannot 
possibly be anything of the sort, because the Accused is no 
party to it. It is not right to hand the notes made at the 
examination medically of a living person or dead body to 
the witness and merely to record such a statement as “ I 
examined the dead body of A (or the person of B ) on the 
20th instant, and recorded the injuries which I found. 
This paper (Exhibit Z), contains a full and true account of 
those injuries.” This is an entirely improper use of the 
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Doctor’s notes or report. The proper use for the notes or 
report is to enable the medical witness to refresh his memory. 
Without referring to them he might indeed have a general 
recollection of the results of his examination, but he could 
not possibly have an accurate recollection of the details. 
He might remember that in the case of the corpse brought 
in from a particular Police Station in a particular week the 
cause of death appeared to be arsenical poisoning, and that 
in addition there were marks of injury on that corpse. But 
he could not remember the exact indications of poisoning or 
the full details of the injuries. When the medical witness 
has stated, that at the time of the examination he made 
written notes of the results of that examination, the written 
report should be shown to him. Upon his identifying it as 
the notes made by him at the time he should be allowed and 
invited to use it to refresh his memory, and the words 
“ refreshing memory” should be interpolated in brackets in 
the record Of his evidence. And the medical witness should 
then state in evidence all facts appearing in the report or 
notes. Of course when the report is so used the Defence has 
a full right to see it. Where a medical witness is to be 
examined on commission the written report or notes made 
by him should be sent with the questions to the Court- 
executing the commission, so that the witness may refresh 
his memory from it before that Court. 

Another case where the Court passing final orders takes 
into consideration evidence not taken before itself is that 
of evidence taken on Commission. The conditions required 
by the Code for the issue of a commission are first that the 
examination of a witness is necessary for the ends of Justice, 
and secondly that the attendance of that witness cannot be 
obtained without an amount of delay, expense, or incon¬ 
venience which under the circumstances of the case would 
be unreasonable. In fact, the evidence of the witness must 
appear to be necessary, that is, really material and likely to 
enable the Court better to understand the value of other 
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gkflaoe, or to confirm other material evidence, or to have 
an important bearing upon some fact in issue or important 
relevant fact, and the obtaining of the personal attend¬ 
ance of the witness must involve delay, or expense, or 
inconvenience, which really is considerable in view of the 
circumstances of the case. Commissions may be issued 
by a Presidency Magistrate or District Magistrate, or 
by any superior Court. Any subordinate Magistrate who 
thinks that a commission should issue in a case before him 
must refer the matter to the District Magistrate with a report, 
and the District Magistrate, if he disagrees, will refuse to 
issue the commission, or, if he agrees, will cause the commis¬ 
sion to be issued. The commission consists of a requisition 
to the District Magistrate or to a Magistrate of the first class 
or to a Presidency Magistrate having jurisdiction where the 
person to be examined is believed to be, requesting him to 
examine that person as a witness in the case and to record 
his evidence and to return the deposition to the Court issuing 
the commission. With the commission will go all necessary 
papers, for instance, such admissible questions in writing 
as the parties to the case desire to have asked. If the 
'Accused intimates that he will be present or represent ed 
at the taking of the evidence this should be noted, 
so that the Court recording the evidence may give him 
opportunity to be heard and to cross-examine. And if the 
commission, is for the examination of a witness who may be 
expected to desire to refresh his memory from a document 
which is among the papers of the case, that document 
should be forwarded with the commission, for instance, 
the record of a post-mortem examination made by 
a Civil Surgeon who has since been transferred from the 
District, or the statement of a dying person recorded 
under section 164 of the Code in the absence of the 
Accused by a Magistrate who has since been transferred. 
A Presidency Magistrate or Magistrate of the first class 
receiving a commission must execute it himself and return 




THE TRIAL OF CRIMINAL CASES IN INDIA. 


<SL 


(2). 


the record to the Court issuing it. A District Magistrate, 
or Chief Presidency Magistrate receiving a commission may 
either preform this duty himself or direct a Magistrate of 
the first class or Presidency Magistrate subordinate to him 
to perform it. The evidence is to be recorded “ in the same 
manner as in trials of Warrant Cases,” except by Presi¬ 
dency Magistrates. It has been seen that the method ot 
recording evidence in Warrant Cases is not always the same ; 
in certain cases if the trial is before a Magistrate of the first 
or second class there is one method, and in all other cases 
before any Magistrate there is another. So it is best to 
interpret this provision of section 503 of the Code as requiring 
the use of what in the preceding Chapter of this book was 
Called the “ second method,” that is, a full record of the 
evidence. A Presidency Magistrate executing a commission 
would be bound by section 362 of the Code, that is, he must 
either take down the evidence of the witness with his own 
hand, or cause it to be taken down in writing from Ins 
dictation in open Court. A Magistrate executing a commis¬ 
sion certainly ought to make any record as to the demeanour 
of the witness which he thinks would be helpf ul to the Court 
finally dealing with the evidence, the more so as a Court 
which actually has examined a witness can usually remember 
to some extent what his demeanour was like, when reading 
over the evidence for the purpose of considering judgment, 
while evidence taken on commission belongs to a case the 
Court deciding which has not seen that particular witness. 
Where a witness in respect of whom a commission is issued 
is residing in India but not in British India (and, probably, 
not in French or Portugese India), a commission for his 
examination will issue to the Political Agent for the btate 
in which he is residing. It must be remembered that usually 
Political Agents are Magistrates, at least in respect of offences 
committed by European British Subjects or by servants of 
the Crown. The Political Agent may either execute the 
commission himself or direct some officer subordinate to him. 
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tfse powers are analogous to those of a Magistrate of the 
first class, to execute it. When a commission has been 
executed and returned to the Court issuing it, it is open to 
the inspection of the parties at all reasonable times. And, 
“ subject to all just exceptions/’ the evidence taken on 
commission may be taken arid read as evidence in the case* 
It would be a just exception if it were shown that the wrong 
person had actually been examined, or that at the time when 
the right person was examined he actually was a lunatic. 
It might be a just exception if the Accused had intended to 
be represented at the execution of the commission in order 
to cross-examine, and had been prevented from being so 
by some accident. In such a case it probably would be best 
to send the commission back in order that t he witness might 
be recalled and cross-examined by the Accused, he being 
given proper opportunity to be represented. It would be 
reasonable in such a case to make the Accused bear all the 
extra expense. For, when a commission is issued, it is very 
i important that the Accused be first of all invited to put in 
interrogatories in writing for the witness, and secondly be 
informed of his right to be present in person, if he is on bail, 
or to be represented by a pleader, at the proceedings taken 
under the commission. Where this has been attended to, so 
that the Accused has had a right and opportunity to cross- 
examine, the record of the evidence taken on commission 
will be available at a later stage of the case where the 
circumstances are such that section 33 of the Indian 
Evidence Act applies. 

Another case where evidence is not heard by the Court 
finaliv dealing with the case is that of evidence taken under 
the provisions of section 512(1) of the Code. This section 
is discussed more completely in a later Chapter, but here it 
seems proper to say that the indispensable conditions are 
that before the evidence so to be used was recorded it was 
proved both that the Accused had absconded and there 
was no immediate prospect of his arrest, and, secondly, that 
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the Court recording the evidence was competent to try that 
accused person or to commit him for trial for the offence 
concerned. A mistake frequently made which vitiates the 
proceedings is that of recording the evidence about the 
crime first, and that about the absconding afterwards, which 
is like putting the cart before the bullocks. According to 
section 512(1) the absconding must be proved, not merely 
believed or suspected, before the evidence is recorded in the 
Accused’s absence. Under somewhat similar circumstances 
evidence taken in the absence of the Accused, and possibly 
by a Court not finally disposing of the case, may be used 
when the High Court has ordered an inquiry to be made 
under section 512(2) of the Code. 

Next there is a class of cases where the witness is never 
before a Court at all. These cases are those of a report from 
the Chemical Examiner or Assistant Chemical Examiner to 
Government. Any document purporting to be such a report 
under the hand of such an officer, upon any matter or thing 
duly submitted for analysis or report in the course of any 
proceeding under the Code may be used at any trial or 
inquiry or proceeding under the Code as evidence. And 
when this is done the Court must of course presume that the 
facts stated in the document as having been discovered by 
chemical analysis or other scientific tests were actually as 
reported in the document. It would be open to either side to 
prove that it was not signed by the Chemical Examiner, or 
that someone else had made an analysis with utterly different 
results, or either side might induce the Court to summon 
the person signing the report as a witness and to take his 
evidence in the ordinary way. But, except proof that the 
report was not signed by a Chemical Examiner, these things 
would not affect the admissibility of the original report, nor 
the result that until it was contradicted or discredited the 
statements in it were to be taken as true. What may be 
the cogency of such a report, and what its bearing on the 
rest of the. case, are matters for argument. To make it 



MIN IST/fy 



wmm 


INCIDENTS OF JUDICIAL PROCEEDINGS. 


301 



at it is necessary to have evidence to prove the identity 
of the things sent to the Chemical Examiner, and their 
connection with the case. This history must be proved at 
each step until the despatch of the things to him by Post 
or Rail, and the evidence to prove it will probably include 
that of one or more Police-Officers, of the Civ" Surgeon, 
and of the Civil Surgeon's clerk. A Court can always 
request the Chemical Examiner to repeat his experiments 
and send in an additional report. 

There are cases in which a serious crime has been com- Pardons 
rnitted where several persons are believed to have been secure** 5 
concerned and where the evidence ordinarilv obtainable runs their 

... * evidence, 

only to raising strong suspicion, or just beyond that. In 

such cases the evidence of one of the guilty persons, if it 
could be admitted, might turn the scale against the others. 

The laws of most countries do allow guilty persons to be 
pardoned and utilised as witnesses against their accomplices 
in such cases. Perhaps the most famous case in modern 
times where a conviction was very properly obtained 
largely on the evidence of an accomplice, but could not 
have been obtained without it, was that of the Phoenix 
Park murders at Dublin in 1882. Under section 337 
of the Code the power to tender a pardon can be used 
only in cases involving a possible sentence of imprison¬ 
ment for ten years or upwards, in cases of harbouring 
dacoits, of kidnapping children to steal their ornaments, 
of gangs of habitual thieves, of mischief by fire, of falsified 
accounts, and of making a false charge when such making 
is punishable with imprisonment for seven years or up- J 

werds, and, finally, in all cases triable exclusively by the 
High Court or Court of Session. Most of the offences 
in this list are particularly heinous, while the others are 
such that if several persons be concerned in them 
proof of the whole plan of action and of all the wrong 
clone is unlikely to be forthcoming unless one of the 
offenders tells the whole truth. In the above cases the 
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power can be exercised unconditionally at any stage of 
a, proceeding, whether before or during inquiry or trial, 
by the District Magistrate, and during inquiry or trial by 
a Magistrate of the first class trying or inquiring into 
the olfence. With the sanction of the District Magistrate 
it may be exercised during an investigation by any Sub* 
divisional Magistrate or Magistrate of the first class who 
has jurisdiction in the place where the offence would be 
inquired into or tried. It should be used only “ with a 
view to obtaining the evidence of any person supposed to 
have been directly or indirectly concerned in or privy 
to the offence under inquiry.” That the guilt of other 
persons concerned cannot be satisfactorily proved without 
such evidence, and that such, evidence will probably bring 
home their .guilt to them, are not made necessary condi¬ 
tions to the tender of a pardon. But it is submitted 
that as a matter of wise discretion the power should not be 
used except under those conditions. The power is exercised 
by tendering a pardon to the believed offender concerned on 
condition of his making a full and true disclosure of the 
whole of the circumstances within his knowledge relating to 
the offence and to every other person concerned whether as 
principal or as abettor. When a person to whom a pardon 
is so tendered accepts it he is to be examined as a witness 
in the case. All Magistrates tendering a pardon must record 
their reasons for doing so in each Case, of which reasons 
the Accused, that is every person accused, may demand 
a copy. If the person pardoned be not already on bail 
he is to be detained in custody until the conclusion of the 
trial before the superior Court. Should it eventually turn 
out that the offence is one properly triable and punishable 
by a Magistrate, it. must nevertheless be sent on commit¬ 
ment to a higher Court if anyone appears to be guilty. 
It is right that a ease sufficiently difficult to justify 
the tender of a pardon should be decided in a superior 

Court. 
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of Session, as the case may be, may direct the District p ,® rdo . n by 

i jo superior 

Magistrate or the committing Magistrate to tender, or Court. 

may itself tender, a pardon on the same conditions and in $■ 338 . 
the same class of cases as already set out, with a view to 
obtaining the evidence of a person supposed to have been 
concerned. This can be done at any time before judgment 
is passed, but it is submitted that such action would not be 
proper after the case had gone to the Jury, or after the 
opinions of the Assessors had been recorded. The Jury, or 
one or more of the Assessors, may suggest the tender of a 
pardon, but it would be in. the absolute discretion of the 
Court to accept or reject such advice. When a superior 
Court thus tenders a pardon and it is accepted the person 
pardoned will be examined as a witness. 

When a person has been tendered a pardon, whether by vvnen me 
a Magistrate or by a superior Court, and has accepted it, and conditions 
has given evidence accordingly, then, if in that evidence he are broken! 
wilfully conceals anything essential, or gives false evidence, S. 339 . 
as he has thereby not complied with the conditions of the 
pardon, the contract with him has been broken by him, and 
he can no longer rely upon it, and he can be tried for the 
offence in respect of which the pardon was tendered, or for 
any other offence of which he may appear to be guilty in 
respect of the same matter. Such trial must be instituted by 
a certificate from the Public Prosecutor that in his opinion 
there has been such concealment or false evidence. The 
person concerned will be tried alone, and not with other 
co-offenders. At his trial he can plead that he did not 
conceal anything essential, or that if he concealed anything 
it was not essential, or that he did not give false evidence, 
and then at that trial it will be necessary, in addition to 
[roving his complicity in the offence charged, to prove 
substantively that he either did conceal something esential 
or did give false evidence, in fact that he did not comply 
with the conditions of the pardon. If an essential fact is 
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said to have been concealed its existence, its essentiality, 
and his knowledge of it must be proved. If it is said that he 
gave false evidence the falsity of some part of his deposition, 
and that he either knew or had reason to believe this part 
to be false, must be proved. If there is a failure to adduce 
such necessary proof lie must be acquitted. So the trial of 
a person whose pardon is said to have been forfeited is no 
simple affair. If such a person is convicted he can take on 
appeal the pleas which we have just seen that he can 
take at his trial. At his trial he must be given special 
opportunity to prove that he did comply with the conditions 

of his pardon. . 

Without substantial corroboration the evidence of an 

accomplice who turns on his confederates is weak. It should 
be used only in the last resort. In Chapter IV we saw that 
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the investigating Police have great influence in getting 
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pardons granted to offenders. If not disposed to undertake 

the labour of a protracted investigation, they are under 

great temptation to promise to get a pardon for anyone 

if...... will to 


against whom there is anything of a case who will offer to 
turn on his accomplices. And they can send up a diary 
from which it appears that unless some offender does confess 
there is no hope of clearing up the case. In these circum¬ 
stances it fairly may be argued that the principal Officers 
of the Police, those not under the rank of Superintendent 
of the Police of a District, would be the proper authorities 
to tender pardons to offenders. The subordinate Police 
would soon find that adviceto tender a pardon, the acceptance 
of which resulted only in the saving of some trouble to the 
investigating Police and the acquittal of a good many 
probably guilty persons, did not raise them in the estimation 
of their own superior officer, and they would learn to he more 
cautious about promising offenders that they would get them 
pardoned. At present there is no check on the tendency, 
which is bound to exist in any Police force in any country, 
to use, when it is available, the easy method of getting a 


misfy 



confession out of an accomplice, rather than the arduous one 
of a complete investigation. Habitual resort to the former 
in difficult cases will soon sap the morale of the Police. As 
things stand in India, if a pardon fails to result in the 
conviction of the person tried, the Police are in a manner 
able to comfort themselves with the reflection that, after all, 
it was not they, but the Magistrate, who pardoned the 
approver, and that if theJMagistrate had not done so, but 
had left them to themselves, they would have worked the 
case out convincingly by full investigation. It is therefore 
submitted that the Police would be more cautious about 
endeavouring to extract confessions if the power to tender 
pardons belonged to the Superintendent of Police and the 
District Magistrate in each District, and were removed from 
the hands of other Magistrates. Kecent amendments to the 
Code have gone a good way towards this, as effective power 
to tender a pardon has been confined to Magistrates judicially 
engaged in inquiring into or trying the case, and to the 
District Magistrate, the sanction of the latter being required 
when any other Magistrate tenders a pardon in a case not 
under trial or inquiry before himself. (It is submitted that 
as the wording of the second part of section 337 (1) of the 
Code fails to make it clear whether the expression " Magis¬ 
trate of the first class ” therein contained does or does not 
include a Sub-divisional Magistrate who is a Magistrate of that 
class, to say nothing of the greater obscurity of the position 
of a Magistrate of the second class who is a Sub-divisional 
Magistrate, the whole question of a Sub-divisional Magis¬ 
trate’s power to tender a pardon entirely on his own authority 
is thus left so uncertain that it may call for a judicial pro¬ 
nouncement.) The District Magistrate is executive head of 
the Police in the District, and they are under his direct 
orders and supervision. It is not to be supposed that 
Superintendents of Police would use the power to tender 
pardons in order to save their subordinates the trouble of 
thoroughly investigating cases. A person to whom a pardon 
s, cc 20 
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has been tendered, and who has been examined as a witness, 
can be prosecuted for giving false evidence in respect of 
his evidence so obtained only with the sanction of the 
High Court. 

When one of several accused persons pleads guilty his 
case can at once be separated from that of the others, and 
he can be convicted and sentenced. Then, as he is no 
longer a co-accused, his evidence becomes admissible against 
the others. The evidence of a duly convicted and sentenced 
accomplice who is not speaking to save his own skm is of 
much greater weight than that of a pardoned accomplice. 

From any of various causes the parties sometimes do 
not put all the important evidence which exists before the 
Court, or the Police do not send up all such evidence which 
has been discovered at the investigation. Sometimes, too, 
the course of a trial or inquiry shows that a person not hither¬ 
to mentioned in the proceedings can depose to some relevant 
and material fact. So section 540 of the Code gives to all 
Courts unfettered discretion at any stage of any proceedings 
to summon any person to give evidence in the case, or to 
examine any person who happens to be in attendance 
even though that person may not have been summoned 
as a witness. The Court in its discretion can equally recall 
and further examine any person who has already been 
examined as a witness, because what has been said by later 
witnesses may go to show that an earlier witness has know¬ 
ledge of some fact which was not thought to be in his 
knowledge when he was examined, he himself not having 
had any idea that he ought to speak about it. Also the 
evidence of later witnesses may make it advisable to obtain 
from a former witness an explanation of something he has 
said, or about something he has omitted to say. The words 
“ in attendance ” should be interpreted rather loosely. A 
person in another room in the same building, or in the 
precincts of the Court is “in attendance/’ And a person 
might be held to be in attendance if he were in a house 
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■ place within a few hundred yards of the Court, but, 
even so, it would cause but little trouble to write a summons 
lor such a person and to send it to him along with the 
xessage that he must come to Court and give evidence, for 
it is quite legal to issue a summons directing a person in 
the immediate neighbourhood of the Court to attend 
i mmediately upon the summons reaching him. The Court’s 
unfettered discretion about the production of further 
evidence is supplemented by a further provision of sec¬ 
tion 540 of the Code making it incumbent on the Court 
to summon and examine, or to recall and examine, any 
such witness if his evidence appears to it to be essential 
to the just decision of the case. That is to say, that 
when the Court considers that the additional evidence is 
likely to clear up some material point of fact, or to prove 
some new and material fact, it must take steps to get that 
evidence and record it. 

So long as a trial or inquiry proceeds the Accused is Bail, 
under the authority of the Court. Sometimes that authority 
is exercised by his being kept in custody, in Court while 
the proceedings are actually going on in Court, and else¬ 
where under a warrant of the Court during intervals 
between the proceedings in Court. Sometimes it is 
exercised by bail being taken for the appearance of the 
accused. Bail in this more general sense may be either 
the Accused’s own bond promising to pay a penalty in case 
of his failure to appear in Court, or such a bond with a 
surety or sureties, that is with the concurrent promise of 
some other person or persons to pay the penalty if the 
Accused should make default upon any occasion when his 
appearance in Court is necessary. When a person is 
accused of a bailable offence he is entitled to have an offer S. 496. 
of release upon reasonable bail, and this whether the case 
is before the Police during or at the close of an investiga¬ 
tion, or whether it is before a Court. The words of the 
Code are that if he is prepared to give bail he shall bf 
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released on bail. Section 498 of the Code provides that 
the amount of every such bond shall be fixed with due 
regard to the circumstances of the case and that it shall 
not be excessive. This leaves much to the discretion of the 
Police-Officer or Magistrate. What is or is not excessive 
depends a good deal on the circumstances of the case, and 
on the social position of the Accused. Bail which might be 
ridiculously excessive in a case where a person had killed 
another’s goat in a fit of anger would possibly be anything 
but excessive in a case of forgery. Bail which would ie 
excessive for a cultivator might not be nearly heavy enoiig^ 
in the case of a wealthy trader. Often a bond for Rs. 100 
with four sureties bound jointly and severally is more 
effective security than one for Rs. 500 with only a single 
surety. And in no serious case, Extortion and Forgery 
being good examples, could it be said in India that to ask 
for four sureties would he excessive. Bail also is available to 
persons ..ailed upon to show cause why they should not e 
bound over to keep the peace or to be of good behaviour. 

As to non-bailable cases the provisions of the Code are 
that Bail is to be allowed in them only if the case is not 
one where the person concerned appears from reasonable 
grounds to have been guilty of an offence punishable with 
death or with transportation for life. This, again, is subject 
to the proviso that Bail may always be allowed to a person 
under sixteen years of age, to a woman, or to a sick or infirm 
person. Except in these very serious cases the Court or 
Police-Officer has discretion to allow Bail for reasons to be 
recorded. It is submitted that in these instances of bail in 
non-bailable cases “ Bail ” means a bond with a surety or 
sureties, except in those dealt with in sub-section (2) of 
section 497 of the Code. That sub-section directs that even 
in a non-bailable case the Court or Officer shall admit the 
accused person to Bail when both there are not reasonable 
grounds for believing that he has committed a non-bailable 
offence, and there are grounds for making further inquiry. 
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provisions thus apply when the case against the 
Accused rests only on suspicion but is not of a kind to b<, 
dismissed as groundless. Here, while reasons must be 
recorded for allowing Bail, a bond without sureties may be 
allowed at discretion. The Court of Session and the High 
Court have unfettered discretion in any case, whether the 
case be before the Court making the order or before a Court 
subordinate to it, to direct that any person be admitted to 
bail, or that the bail required by a Magistrate or Police- 
Officer be reduced. Where a superior Court so allows bail 
it may either specify the bail to be allowed or leave it to 
the subordinate Court to do so. The High Court does not 
seem to be empowered by section 4-98, which deals with this 
point, to order that bail required by a Court of Session be 
reduced. Orders by a superior Court, for reducing bail, or 
for admission to bail, may be made without waiting for a 
conviction and for an appeal therefrom. 

When bail is allowed the Accused must execute the Procedure 
necessary bond, and the sureties must also do so if sureties ^baii Sion 


are required. The bond is to be conditioned for his appear¬ 
ance at a certain time and place, and for his continued 
attendance at such times and places as may thereafter be 
fixed, until some different direct j be made. If the case is 
one where there is a reasonable dkelihood that the Accused 
will be committed for trial the bond should also be con¬ 
ditioned for his appearance before the High Court or Court 
of Session. When such a bond has been duly executed the 
person concerned must be released from custody. If he is 
in Jail or in the Lock-up, orders for his release must be sent 
there. But if the matter in respect of which bail is allowed 
is not the only thing concerning which there is an accusation 
against him, then, if he is liable to be kept in detention 
because of such further accusation, the order for release 
shall not become operative until the second accusation is 
disposed of. Still less will the order for release operate 
whilst a sentence of imprisonment is in existence against the 
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Accused and he has not completely served it. If b 
sureties are accepted by reason of force or fraud practised, 
or if the sureties thereafter become insufficient, for instance, 
if a surety dies, or becomes insolvent, the Court may issue 
a warrant of arrest for the Accused. He will then be required 
to find new and satisfactory security, and if be fails to do 
so, the Court may commit him to custody. A surety has an 
absolute right to be discharged at any time. On a surety 
applying for his discharge the Court must issue a warrant 
for the arrest of the Accused, and on Ms appearance under 
the warrant or otherwise the surety desiring discharge shall 
be discharged, and the Accused shall he required to find 
fresh security and in default may be committed to custody. 
It is right to note that if a case has to he adjourned many 
times that may he a ground for allowing hail where it would 
not otherwise be allowed. The case of forfeited bonds has 
been discussed in Chapter V of this book. If a person to be 
hailed is a minor, a Court or Police-Officer may accept a bond 
executed - by sureties only or by a surety only. 

Section 341 of the Code provides for a state of things 
which does not often arise. It presupposes an accused person 
who, though sane, cannot be made to understand the pro¬ 
ceedings. This might happen with a deaf person, or with a 
person who. was unable to speak or understand any language 
talked at the place of trial, no interpreter knowing any 
language spoken by the Accused being available. And no 
doubt there might be other sorts of instances. The position 
would be embarrassing for the Court. The Court in any 
case is all the more hound to sift the case against the Accused 
very thoroughly. If some legal practitioner will consent to 
give Ms services in cross-examining on behalf of the Accused 
it will be a real gain. The Court must first decide whether 
there is or is not a case against the Accused, and if it comes 
to the conclusion that there is such a case it is suggested 
that it should make all the use it can of its powers under 
section 540 of the Code to summon witnesses not produced 
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by either party, and by that means to discover whether the 
case against the Accused appears to receive outside support; 
or not. It will in the circumstances be impossible to examine 
uhe Accused, but if it is a case of which a Magistrate would 
dispose finally, he should be assumed to plead Not Guilty. 

If no case is made out against the Accused he will be acquitted 
in a Summons Case or discharged in a Warrant Case or 
Commitment Inquiry. If a Pleader has taken up the Defence 
that Pleader might be able to name witnesses to be examined 
for the defence. But if the case be one which would go to 
the High Court or Court of Session for trial the defence 
need not be entered into, for it will then be immediately 
reported to the High Court. If it is not a case for commit¬ 
ment, and any defence made has been heard, and the Magis¬ 
trate thinks that the material before him justifies a finding 
of Guilty, then, instead of sentencing the Accused, only a con¬ 
viction should be recorded and the case should be submitted 
to the High Court with a report of the circumstances. If 
proper care be taken throughout the proceedings, most of the 
circumstances will be plain on the face of the record. If it 
seems that the prosecution has made out its case in either 
a Warrant Case or a Commitment Inquiry a formal charge 
will have been drawn. The High Court upon receipt of such 
a case, reported either because a commitment would be 
made but for the incapacity of the Accused, or because the 
Accused has been convicted, bas entire discretion to pass 
such order as it thinks fit. For instance, among the courses 
open to it are to order the acquittal or discharge of the 
Accused, to order his conviction, and to direct a new r trial 
of him before itself. 

Section 352 of the Code directs that ail proceedings of Courts to be 

, . , v • i open to the 

Criminal Courts by way of trials or inquiries are ordinarily p u bUc. 

to be held in open Court to which the general public has 

access freely. This of course is limited by the proviso that 

the public are to have access only so far as the place at which 

the Court is sitting can accommodate them conveniently. 
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A Court may have to hold some part of a trial or inquiry 
in a small room in a small Road Inspection house. The 
admission of twenty persons to that room in addition to 
officers of the Court, the Accused, necessary witnesses, and 
the Bar, may fill the room, and then the rest of the public 
who wish to be present at the trial must perforce remain 
outside. There may be cases, for instance cases of Rape 
or of unnatural offences, where in the interests of decency 
it may be proper to exclude either the general public or 
particular persons, such as women or children. Also as a 
rule it is not right to allow witnesses who are going to give 
evidence to hear other witnesses depose to the facts to 
which they are going to depose themselves, or to facts 
directly connected with those facts. It is nearly always right 
to exclude witnesses who are waiting to be examined from 
the Court. On the other hand, an expert witness may be 
able to give his evidence with more appreciation of its 
bearing on the case, and therefore so as to make it more 
enlightening, if he is permitted to hear the evidence as to 
the general facts of the case. This of course is not admitting 
him to hear evidence as to facts which will be deposed to 
in his own evidence. It is suggested that if two or more 
witnesses being experts in handwriting are going to give 
evidence in a case on the same side, it is best that the 
later comers should not have heard the evidence of those 
who go before them. Similarly with experts as to finger- 
impressions. A good deal of the evidence about handwriting 
and finger-impressions deals with the existence or other¬ 
wise of small details which are really matters of simple 
fact. 

The hearing at trials and inquiries is ordinarily to be 
in the presence of the Accused if process has issued to him. 
Cases where he can be allowed to appear by pleader are 
noticed at appropriate places in this book, and Chapter 
XIX will deal with proceedings in the absence of the 
Accused. 
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Chapter VIII of this book it was noticed that section Conviction 

240 of the Code contains rather a rule of procedure than a rule £harve at 

about charges; so though it is in the Chapter of the Code tr * alon 

, . , . _ • i * two or more, 

on charges it is dealt with here. It presupposes a trial where 

there is a charge with more heads than one, all against the 
same person, that is, where one person is charged with having 
committed two or more offences whether of the same kind 
or not. It then presupposes that such person is convicted 
upon one or more of the charges, and that no finding either 
way is reached on the remaining charge or charges. In such 
an event the complainant or the officer conducting the 
Prosecution may withdraw the remaining charge or charges if 
the Court consents to this being done. And, in addition, 
the Court is given unfettered discretion to stay the inquiry 
into or the trial of the remaining charge or charges. If the 
conyiction on the decided charge or charges is upheld, 
apparently even if it is upheld only in part, then the with¬ 
drawal or stay operates as an acquittal in respect of the 
charges on which the trial was not completed. It will also 
operate as an acquittal should the Appellate Court acquit 
on the decided charge, or on all the decided charges, and 
direct that the withdrawal or stay is to operate as an acquittal. 

But should the Appellate Court acquit on the decided charge, 
or on all the decided charges, or set the conviction or convic¬ 
tions aside, and not pronounce any bar, then the Court, 
notwithstanding the withdrawal or stay, may proceed to 
inquire into or try the charges the trial of which was not 
completed at the first trial. The section is meant to meet 
the case where, although an accused person seems to have 
been guilty of many offences, the sentence which he receives 
for one of them may be a sufficient deterrent both to him 
and to others, so that it would be only a waste of time to 
try out the remaining charges. It should also be noted that 
it does not apply where a person is to be tried at different 
trials on several charges. It applies only when charges are 
being properly tried at one and the same trial. If some 
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person were committed for trial for forging A’ s Will, 
next day were committed for trial on an unconnected charge 
of forging B'a signature to a cheque, and were consequently 
for trial at two distinct trials at the same Sessions, section 
240 of the Code could not possibly apply to his case. 

It is not a good thing to make a practice of reserving 
judgment for some days after the conclusion of the hearing 
of criminal cases. Often enough there will not be time to 
deliver judgment till next day when a trial has taken up any 
great part of the day on which it concludes. But in the vast 
majority of cases there should be no reason for keeping 
judgment over for longer than that. Whatever a judgment 
held back may gain by attention to small details, it will 
lose by the absence of fresh touoh with the case, and more 
often than not the loss will be greater than the gain. Still 
there will remain a few cases where jugdment can properly 
be held over for two or more days. And it is inequitable to 
keep any man in detention who is believed not to be guilty, 
even for an hour longer than is necessary. Section 497(4) 
of the Code therefore requires all Courts to release the Accused 
if the Court is of opinion that there are reasonable grounds 
for believing that the Accused is not guilty, and if the trial 
is concluded but the Court is not yet delivering judgment. 
So that a Court which has reached the decision to acquit, 
but cannot write its judgment and deliver it at once, should 
act under this section as soon as the trial is concluded. Ihe 
next sub-section of the Code empowers any Court to re-arrest 
and commit to custody any person whom it has so released, 
this being intended to meet the case where further considera¬ 
tion of the record brings the Court to the conclusion that 
the Accused is guilty. When an accused person is released 
under section 197(4) sureties are not to be demanded, 
he is to be released on his own bond to appear to hear 
judgment delivered. This sub-section applies to trials and 
not to the hearing of appeals, the general powers of 
appellate Courts enabling them to take appropriate action 
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they, propose to reverse a conviction. But section 
497 (5), in addition to the power given to a Court which 
reconsiders it a decision about the probable innocence of the 
Accused, also enables “ a High Court or Court of Session ” to 
“ cause any person who has been released under this section 
to be arrested.” This must be interpreted as implying 
<c released by any Court subordinate to it,” for one cannot 
imagine the High Court at Calcutta ordering the arrest of a 
person so released by a Magistrate at Poona. It is not clear 
by what means this power of the High Court and Court of 
Session is to be invoked. 

If the Judge at a Sessions trial thinks that it will help . Loca * . 

, , ° _ „ . . . inspections, 

the Jury or the Assessors to have a view of the place where 

the offence is alleged to have been committed, or of any 
other place in which any transaction material to the issue 
is said to have occurred, he can send the Jury or Assessors 
to that place under the escort of an officer of the Court, who 
is charged not to let any person communicate with them 
except with the permission of the Court. Such permission 
would usually be given only to counsel on either side, and 
under condition that each of them spoke to the Jury or 
Assessors only in the presence of the other. Section 539B 
of the Code carries this reasonable principle of the helpfulness 
of local inspection further, by distinctly enacting that any 
Judge or Magistrate at any stage of a trial or proceeding- 
may visit and, inspect the alleged scene of the offence, or any 
place of which in his opinion it is necesary to have a view 
for the purpose of properly appreciating the evidence in the 
case. A Judge or Magistrate who makes use of this discre¬ 
tion must without unnecessary delay make a memorandum 
of the relevant facts observed by him at his inspec¬ 
tion. The memorandum is to form part of the case, and 
the Public Prosecutor, the complainant, and the Accused 
are entitled each to a copy of it upon demand. If this 
discretion is used by a Judge presiding in a High Court or 
Court of Session at a trial, the Jury or the Assessors are to 
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have a view of the place as well under the provisions just 
noted. 

One ol the exceptions to the rule that the Acceused must 
be present throughout the proceedings at a trial in first 
: instance is that when there are two or more persons accused, 
and of them one or more, but not all, becomes or become 
incapable of remaining before the Court, the Court may in 
the case of such incapable persons being represented by 
pleader go on with the case just as if all were present. This 
is allowed by section 540A of the Code. The Court retains 
discretion to insist at a later stage on the absent accused 
person or persons being again present. Alternatively, and 
still as a matter of unfettered discretion, the Court may go 
on with the trial of the remaining Accused, and subsequently 
deal with that of the incapable Accused separately, or may 
adjourn the whole proceedings until the incapability is 
removed. When it is necessary to decide between these 
alternatives, either of which can be used whether the in¬ 
capable accused are or are not represented by Pleader, a 
main factor weighing in the decision will he the amount 
• of delay and inconvenience which would be caused to the 
other Accused by postponing the whole trial. 






CHAPTER XVI. 


Differences between the three forms of Procedure 
before Magistrates. 


The procedures for a Summons Case trial, a Warrant Object of 
Case trial, and an Inquiry with a view to commitment have 


already been described in detail. It will probably be of 
some assistance if they are now briefly compared with one 
another. 




In a commitment inquiry there is always either a record Differences 
of evidence kept according to the second method, or a single Evidence! ° 
full record kept by the Magistrate himself according to the 

InSs, 356, 357. 




third method, as the Local Government may determine. 

a Summons Case the record is normally always simply a 

memorandum of the substance of the evidence of each s * 355 - 

witness. In a Warrant Case it may be either what is required 

in a Commitment Inquiry, or what is sufficient for a Sum- Ss. 355, 356 

mons Case, according to the nature of the offence being 

tried and to the powers of the Magistrate trying it. 

In a Summons Case no Charge is drawn, but the trial Differences 

as to 

mAnnAn Ltr 4-Tw\ AAiitinrl h^iniY oolrn/"! nr nf n nn h oa -1-_ 


S. *43. 


commences by the Accused being asked whether he has charges, 
committed the offence or not, the particulars being stated s. 242. 
to him. If he makes a statement which, after any further 
examination of him which may be necessary, amounts to an 
admission of guilt he may thereupon be convicted. Thus in 
a Summons Case there may be a conviction without any 
evidence being heard. In both Warrant Cases and Commit¬ 
ment Inquiries at least some evidence must always he heard. 

In both Warrant Caser and Commitment Inquiries the 
hearing commences in the general way with the taking 
of the evidence of the witnesses for the prosecution, and a 
Charge may be drawn only at a later stage. In a Commit¬ 
ment Inquiry a Charge will in no case be drawn until the s. 210. 


■ 




1 Ss. 208, 252. 
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S. 254. 
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S. 256. 
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close of the evidence for the prosecution, a possible excep¬ 
tion to this rule being when additional evidence is taken 
under section 219 of the Code, and such action is taken 
only in the minority of cases. In a Warrant Case a Charge 
should be drawn as soon as the evidence for the prosecution 
makes out that there is ground for presuming that the 
Accused has committed an offence triable by the Magistrate 
as a Warrant Case. And this may be the state of things 
when only one witness has been examined and there 
remain a dozen or more witnesses for the prosecution still 
to be examined. 

In both a Summons Case and a Commitment Inquiry 
the Accused must cross-examine each witness at the close 
of his examination-in-chief, and has no right of cross-exami¬ 
nation before the Magistrate at any other time except by 
special leave of the Court. In a Warrant Case at the stage 
before a Charge is drawn the Accused has the right to cross- 
examine each witness at the close of his examination-in-chief 
if he pleases, and whether he does so or does not do so he 
has an absolute right after a Charge is drawn to recall and 
cross-examine each and every witness who has been examined 
before such Charge is drawn. 

In a Commitment Inquiry the Accused has the right to 
demand that his defence be heard and witnesses for his 
defence examined before a Charge is drawn. He has no 
such right in a Warrant Case, In a Warrant Case trial the 
defence is heard only after a Charge is drawn. 

In a Summons Case the Magistrate must hear every 
witness whom either side produces in Court. Unless the 
complaint be withdrawn by permission or proceedings be 
stayed in a case not instituted on complaint, the’case cannot 
end until at least all the witnesses for the prosecution have 
been heard. In both a Warrant Case and a Commitment 
Inquiry the Magistrate can for good reason terminate the 
proceedings before all the evidence for the prosecution has 
been heard, for though in a Warrant Case he must hear and 
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S. 252 (i). 


lie all the witnesses produced for the prosecution, and 
a Commitment Inquiry must hear and examine all wit¬ 
nesses produced by either prosecution or defence, yet in 
either class of case he may discharge the Accused at any 
period of the proceedings, even though there be witnesses Ss - 2 °9 (*). 
and many of them waiting to be examined, if for reasons 253 - 2) ‘ 
to be recorded he considers the accusation to be groundless. 

In a Summons Case either side may apply to the Different 
Magistrate for process to cause the attendance of a witness as tolssueof 
or the production of a document or thing. The Magistrate process - 
is not bound to issue such process. In the case of each s. 2.44 (2). 
witness or document or thing he has an unfettered discretion 
to issue process or to refuse to do so. Though in a Warrant 
Case, subject of. course to the Court’s power to discharge 
at any time, the prosecution may require the Court to hear 
all its witnesses who are in attendance, yet it has no right 
to require the Court to issue process for the attendance of 
witnesses or for the production of documents or things. 

The Court has an unfettered discretion as to the orders it 
may pass should the prosecution make such a request. But 
section 252(2) of the Code charges the Court to ascertain, 
from the complainant or otherwise, the names of any persons 
likely to be acquainted with the facts, obviously in addition 
to those whom the prosecution produces at the outset of 
the trial, and to summon to give evidence before it such 
of them as it thinks necessary, not necessarily all of them. 

In a Commitment Inquiry if the prosecution applies to the 
Magistrate to issue process to compel the attendance of a 
witness or the production of a document o - thing the 
Magistrate has only a limited discretion, he shall issue such 
process unless for reasons to be recorded he thinks it un¬ 
necessary to do so. 

In a Summons Case evidence for the defence stands on Different, 
the same footing as evidence for the prosecution so far as 
relates to the obligations and the discretion of the Court. ^ 

In a Warrant Case the rights of the defence in regard to 


-o* ( 3 )- 
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s. 257 (I)' 


S . 208 (3). 


S. 212, 


S. 211. 
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evidence arise only upon the defence being entered xb»M- 
after a plea of “ Not Guilty ” has been made to a Charge, 
or after something has been done which is equivalent to the 
making of suoh a plea. Then the Magistrate must issue 
process to compel the attendance of a witness for examination 
or cross-examination, or for the production of a document 
or thing, unless he considers that the application is made 
for the purposes of vexation or delay or for defeating the 
ends of justice. He must record his reasons for thinking so 
when refusing to issue process. But if the application be 
for compelling a witness to appear only for cross-examination 
and the Accused has had an opportunity of cross-examining 
him after the Charge was framed, that is, if the witness has 
been in attendance when or after the Charge was framed, 
the discretion of the Magistrate is fettered in the opposite 
sense. In such case process is not to issue unless the 
Magistrate is satisfied that it is necessary for the ends of 
justice to allow the cross-examination in spite of the earlier 
chance of making it having existed. In a Commitment 
Inquiry the Magistrate must issue process for the attendance 
of a witness or for the production of a document or thing 
before a Charge is drawn if the Accused asks him to do so, 
unless, for reasons to be recorded, he deems it unnecessary 
to do so. After a Charge is drawn and the Accused has put 
in a list of witnesses for the defence there is no question of 
the Accused having a right to cause them to be examined 
before the Magistrate. There is merely & complete and 
unfettered discretion vested in the Magistrate to examine 
any of them whom he may think fit. But when it is a 
question of witnesses for the defence to be examined at the 
trial before the superior Court quite different considerations 
come into play. In the first place the Accused should submit 
his list of such witnesses at once after the Charge is framed. 
The Court no doubt can properly interpret the words at 
once” with some latitude. But if the list be not given in 
with reasonable promptitude, then it is absolutely in the 
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delay as there has been, or to refuse to accept it. Also when 

a list is given in with reasonable promptitude it is absolutely 

in the discretion of the Court to allow a further list to be 

given in at a later time, or to refuse to accept such later 

list. When a list has been given in at the proper time, or 

has been accepted later in the discretion of the Court, the 

Court has to consider whether all or any of the witnesses 

named in it should be summoned. The Court must issue Ss. 217 (i), 

process for all unless cause appears to the* contrary. Good 

cause consists in ground for believing that a witness is asked 

for for the purpose of vexation or delay or for defeating the 

ends of justice. It is not, however, sufficient to record the 

grounds for arriving at this opinion. The Accused must 

first be given opportunity to satisfy the Magistrate that there 

are reasonable grounds for believing that the evidence of 

each witness to whom the Magistrate takes objection will 

be material. If the Magistrate is not so satisfied, he may 

then refuse to summon the witness, setting his grounds for 

this refusal on record. It will be observed that this is a 

doubly fettered discretion, in that a certain procedure must 

be adopted in addition to there being the usual requirement 

of a record of reasons. 

In a Summons Case the Court may in its absolute Discretions 

discretion, before summoning any witness, whether for the deposit of 

prosecution or for the defence, require that his reasonable witnesses * 

expenses. 

expenses be deposited in Court. No question of exacting 
expenses in advance for witnesses for the prosecution arises S. 244 ( 2 ) 
in a Warrant Case, because either the prosecution produces 
the witnesses at the opening of the trial or the Court in its 
discretion decides that they ought in any case to be 
summoned. With witnesses for the defence there is in 
Warrant Cases an unfettered discretion to require the S. 257(1) 
deposit of reasonable expenses before process is issued. 

At a Commitment Inquiry if a witness is to be summoned 
before a Charge is drawn, that is, if the Court does not 
s. co 21 



jse^htion of the Court to allow it to he put in after 
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in its discretion refuse to summon lam, there is no 
authority for demanding the deposit of expenses in 
advance. When it is a question of examining witnesses 
for the defence before the Magistrate after a Charge 
is drawn, as this is done only if the Magistrate thinks that 
it ought to be done, no question of the deposit of expenses 
in advance can arise. When it is a question of witnesses 
to be summoned at the trial before the superior Court, then, 
if the Magistrate is of opinion that a witness is asked for 
for the purpose of vexation or delay or for defeating the ends 
of justice, arid after the proper procedure is not satisfied 
that there are reasonable grounds for believing that his 
evidence will be material, instead of refusing to issue process 
for the attendance of that witness, the Magistrate may 
require such sura to be deposited as he thinks necessary to 
defray the expense of obtaining the attendance of the 
witness and all other proper expenses. When this course 
is adopted it is not necessary to record reasons. 

It has already been pointed out that any one of a 
Summons Case,- a Warrant Case, and a Commitment Inquiry 
may develop into either of the others. Setting aside such 
possibilities, a Summons Case can end only by a conviction, 
an acquittal, or a staying of proceedings, while a Warrant 
Case can end by a discharge, a conviction, or an acquittal, 
and a Commitment Inquiry can end only by a discharge 
or a Commitment. 

A Summons Case and a compoundable or a non-cogniz- 
complainant’s a ^] e Warrant Case can come to an end automatically if the 
appearance, complainant do not appear, provided, in a Warrant Case, 
Ss. 247, 259 that no Charge has been drawn. That automatic end is an 
acquittal in a Summons Case and a discharge in a Warrant 
Case. But in a Summons Case this does not apply if the 
complainant is a Public Servant, and the CouTt in all Sum¬ 
mons Cases has a discretion to adjourn the trial and await 
further happenings. In all other classes of cases the non- 
appearance of the complainant, if there be one, has at most 
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same effect on the proceedings which the non-appearance 
of a witness may have, and can have no greater effect. The 
Chapter of the Code on Commitment Inquiries has no 
provisions about the absence of the complainant. 

W hen a Charge is drawn in a Warrant Case it is read Difference 
and explained to the Accused, and he is called upon to plead Pleading, 
to it. When a Charge is drawn in a Commitment Inquiry it s. 155 (1) 
is read and explained to the Accused and he is to be given 
a copy of it free of charge if he so demands, but he is not 
called upon to plead to it. It is quite Wrong to ask the s. 210 (2) 
Accused to plead to the Charge at a Commitment Inquiry. 

In a Warrant Case the Accused is to be discharged at Different 
the close of the case for the prosecution if the Magistrate as°to SI ° nS 
finds that there is no case made out against him which, if dl5charge ' 
unrebutted, would warrant his conviction. The Code does s. 253 (1) 
not in terms require a record of reasons when such a 
discharge is ordered at that point of a Warrant Case, but 
it is customary to record reasons. In a Commitment 
Inquiry there will be a discharge after taking all evidence 
which the prosecution and defence require to be taken 
under section 208 of the Code if the Magistrate finds that 
there are not sufficient grounds either for committing the 
Accused for trial or for putting him upon his trial before a 
Magistrate s Court. In such a case the Magistrate must 
record his reasons for ordering the discharge, the Code S. 209 (1) 
explicitly requiring this. There is also a possibility that 
the Accused may be discharged in a Commitment Inquiry 
after a Charge has been drawn; this occurs if the Magistrate 
has seen fit to hear evidence for the defence, that is, to 
summon witnesses named by the Accused under section 211 
of the Code to give evidence before himself, and then after 
hearing them is of opinion that their evidence r ebuts or 
explains away the case upon which the Chargi drawn. 

In that case, the Charge will be cancelled and the .. ,, £ ,i 

discharged. Section 213 ( 2 ) of the Code does not require 
reasons to be recorded but it is submitted that when 
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a Magistrate reaches the conclusion that his first impression 
of a c&se, which he embodied in a formal Charge, was wrong, 
he ought to record the reasons which have made him recon¬ 
sider the matter so completely. Discharges before the end 
of the case for the prosecution in Warrant Cases and Commit¬ 
ment Inquiries have been alluded to earlier in this Chapter. 

A conviction, an acquittal, or a discharge concludes the 
proceedings before the Magistrate. A Commitment does not 
necessarily do so. There are always certain ministerial acts 
to be performed in order that the Accused, the case, the 
record, and the witnesses may ail be duly before the superior 
Court. And there may be further judicial proceedings before 
a Magistrate, for section 219 of the Code allows the examina¬ 
tion of further witnesses, if possible in the presence of the 
Accused, between commitment and trial. 

What is said in the present Chapter about processes and 
the expenses of witnesses applies in strictness only to trials 
already commenced. It must not be applied too strictly to 
the earlier proceedings dealt with in Chapters XVI and XVII 
of the Code, and in Chapter VIII of this book. Chapters XVI 
and XVII of the Code contain nothing about processes to 
witnesses. When proceedings are commenced by issuing 
process for the attendance of the Accused, it will plainly be 
convenient to issue process to witnesses for the prosecution 
at the same time, and it would therefore seem reasonable 
to apply the general principles set out in this Chapter to the 
issue of such process. For instance, if a complaint of a 
Summons Case Offence is admitted, and the complainant 
thereupon asks for the issue of process for the attendance 
of twenty witnesses, the Court can well refuse to summon 
the majorit T )f them. When a Warrant Case is being dealt 
with, +V nplainant should be examined or the papers 
pern b ler to ascertain the names of the persons likely 
xe to give evidence for the prosecution, and such 
-\nem as appear necessary, and no others, should be 
summoned t 0 attend. Where proceedings in what will be 
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^ Inquiry are commenced by issuing process for 

the., attendance of the Accused, then, generally, all the 
witnesses named for the prosecution by the complainant or 
other person in charge of the prosecution should be summoned. 

A good general rule as to the payment of expenses in advance 
when process to witnesses issues before the Accused is before 
the Court, is to demand them in Summons Cases and in 
Compoundable Warrant Cases, and not to demand them in 
other cases, counting a case compoundable only with the 
leave of the Court as non-compoundable. But where a 
Summons Case is instituted otherwise than on private 
complaint the expenses of the witnesses would not be 
demanded in advance. 

It has not been thought necessary in this Chapter to Presidency 
refer to any special provisions of the Code affecting only r ° wns * 
Presidency Magistrates, as they are adequately dealt with 
elsewhere. 
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CHAPTER XVII. 

Judgments and other Final Orders. 

A trial or inquiry is usually terminated by a conviction, 
an acquittal, a commitment, or a discharge. If there is a 
conviction or an acquittal there must be a formal judgment. 
Chapter XXVI of the Code contains the rules as to the form 
and contents of judgments. When an offence is legally 
eompunded, and an acquittal follows, it is not possible to 
follow these rules in their entirety, as then there is no question 
left for determination. But there ought in each such case 
to be a formal written order signed by the Presiding Officer 
of the Court reciting the compounding of the offence, what 
offence it is, and the consequent acquittal of the Accused of 
that offence. It is proper to have thus on record the Court's 
implied opinion that nothing beyond a compoundable offence 
is involved. Besides this a question as to previous acquittal 
might arise subsequently. In cases which are not altogether 
simple, and end in a discharge, it is well to follow the general 
lines laid down for a judgment in writing the order of 
discharge, and to specify the points for determination, the 
decision on each, and the reasons for the decisions. But 
there will be many simple es where an order of discharge 
somewhat on the following 1 i.es will suffice: “ The accusation 
is of criminally misappropriating a brown goat which theeom- 
plainant lost a year ago. There is no good evidence as to 
the identity of the goat, or to show dishonesty on the part 
of the Accused,'’ or “ The complaint is of the offence of 
Voluntarily Causing Hurt. The injuries on the complainant 
are small and could easily have been inflicted deliberately 
for the purposes of the case, while the demeanour of the com- 
pk^nant and of each of his witnesses, and their behaviour in 
the box, were most unsatisfactory. I do not believe an;y 
one of them.” 
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as to formal judgments of conviction and acquittal. 
There are special rules for Presidency Magistrates. Where 
such a Magistrate inflicts either imprisonment, or a fine 
exceeding two hundred rupees, or both, he must record a 
brief statement of the reasons for the conviction. In all 
other cases no judgment of any kind need be recorded by 
a Presidency Magistrate, he being merely bound to note the 
final result of the case on the record or in a register. This 
mere note is thus all there need be on an acquittal or on a 
discharge, or on a ^sentence of Whipping only, or on a 
sentence of fine not exceeding Rs. 200 only. As the Local 
Government can appeal against any acquittal there need 
not be much to guide the appellate Court when an appeal 
is made against an acquital by a Presidency Magistrate. 
And a Court dealing in Revision with an order of discharge 
made by such a Magistrate must sometimes find itself in 
difficulties about the merits, for section 362 of the Code 
does not require any record of evidence to be made by such 
Magistrates in a case where an appeal does not lie, and 
usually there will be no final order giving the Magistrate’s 
ophion about the evidence. Sc, unless the Magistrate acts 
unier section 441 of the Code, the Revisional Court will 
be without materials to help it in estimating either the 
fam value of the evidence or its reliability. 

Some rules hold good for all judgments in original cases 
(including those of Presidency Magistrates), except those of 
High Courts. Every judgment at a trial must be pronounced 
in Open Court, or its substance must be explained in Open 
Court, immediately after the conclusion of the proceedings, 
or at some subsequent time fixed by the Court of which the 
parties have had notice. The larger the proportion of its 
judgments which a Court pronounces as soon as possible 
after the conclusion of the trial, the better. Some cases, 
of course, need careful scrutiny of the record and re-reading 
of the evidence before judgment can be written. But these 
are the minority. Half an hour’s study of a case before 
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/judgment is written is usually enough if the Presiding Officer 
has been following the ease keenly and has trained his mind 
to work after the fashion of a reliable Record-Keeper. By 
this simile it is intended to picture such a habit of applying 


the brain to case-work as will keep pending cases in a 
compartment of the brain reserved for work likely to be 
matter for disposal in the present or the near future, and 
will send on cases which are done with to be placed, as it 
were, on the racks for past events, whence they can be 
recalled if necessary, and, possibly, be eventually weeded 
out. A judgment written fresh from dealing with the case 
may be a less polished performance than one written while 
burning the midnight oil, but it is often a more life-life and 
convincing presentment of the facts. The pronouncement 
or explanation of the judgment is to be made either ir. the 
language of the Court, or in a language understood hj the 
Accused or by his Pleader. The Accused must be present 
when judgment in an original case is pronounced or explain¬ 
ed, exception being made in some cases where his personal 
attendance has been dispensed with during the proceedings. 
In these last cases he must be present only if the final order 
contains a sentence not being one of fine only, and this is 
not a very likely termination to a case in which the Court 
has specially allowed the Accused to be absent all through 
the proceedings. The absence of a party to the case will 
not invalidate the judgment, nor will any omission to serve 
due notice of the time and place fixed fcr the delivery of 
judgment upon a party or his pleader, nor will any defeat 
in the service of such notice. In addition to this sectioa 
537 of the Code provides that no sentence or order shall be 
reversed or altered because of an error, omission, or irregu¬ 
larity in a judgment, sentence, or final order, unless such 
error, omission, or irregularity has in fact occasioned a 
failure of justice. An appellant or applicant for revision 
therefore has to show not merely that it is probable that the 
doing of justice has been somewhat imperfect, but that 
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^fchere has been no justice. Each case under that 
section of the Code must be.dealt with upon its own merits, 
and that “ circumstances alter cases ” is as true in the Law 
Courts as elsewhere. The whole judgment is to be read 
out at length in Open Court at the time of pronouncing it s. 366 
if the parties demand this, and when it has to be so read out, 
the Judge or Magistrate must read it out himself. This 
right is one given to the Accused among others by the Code 
to ensure that he shall have full knowledge of the grounds 
upon which his case is decided, for it is only fair and just 
that a person arraigned before a Criminal Court should have 
such knowledge. Other provisions to secure this are that the 
Accused is, on demand, to receive a copy of the judgment 
when there is one, or if he prefers it, a translation of it into S. 371 
the language of the Court, or, if this is practicable, into the 
Accused’s own language. Where there is no formal judgment 
a copy of the entries disposing of the case would be substi¬ 
tuted. In Summons Cases the Accused must pay for the 
copy or translation, but in other cases he is entitled to it 
free of charge. If the original judgment be not in the 
language of the Court the Accused may demand that a trans¬ 
lation of it into the language of the Court be added to the 
record. Except that the appellant need not be present, these 
rules apply, so far as practicable, to judgments in appeals. 

The Code has some special provisions as to judgments 
containing certain sentences or delivered in certain cases, cases. 

At a Jury trial before the Court of Session, provided that s * 367 
there is no charge which has to be tried by the Judge with 
the Jury sitting as Assessors, there need be no formal written 
judgment, but only the heads of the charge to the Jury need 
be on record. What such a record ought to contain was 
discussed in Chapter XII of this book. When a Court passes 
a sentence of Death it must state explicitly in its judgment S. 368 
that the sentence is to be carried out by the Accused being 
hanged by the neck till he is dead. It must also inform 
every person so sentenced of the length of the period of 
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limitation within which it is open to him to appeal against 
the conviction and sentence, the fact that this information 
has been given being usually stated at or towards the end 
of the judgment. And in cases where sentence of Death m 
passed it is proper to say in the judgment that the sentence 
is subject to confirmation by the High Court . The conviction 
for Murder, or whatever offence it may be, by the Court of 
Session is good of itself until set aside on appeal or otherwise, 
but the sentence can have no effect until confirmed. When 
a person is convicted of an offence for which he might be 
sentenced to Death, and a sentence other than one of Death 
is passed, the Court is required to state in its judgment the 
reason for not passing the more severe sentence. No doubt 
it is more convenient to insert this provision in the Code than 
to add to each of various sections of the Indian Penal Cod,e 
“ Provided that whoever commits the offence made punishable 
by this section shall be punished with Death unless the Court, 
in its discretion and for reasons to be recorded by it; thinks 
fit to sentence him to some other punishment hereby allowed.” 
But the fact remains that section 367(5) of the Code embodies 
a rule of punishment rather than a rule of procedure. When 
a sentence of transportation is passed the Court is not to 
specify the place of transportation, this being a matter 
provided for in another Act. Actually transportation need 
not even import removal from the Province. 

In each case tried by it the Court of Session must send 
a copy of the finding, and of the sentence, if any, to the 
District Magistrate. This is for record in the District 
Magistrate’s office with any papers of the case which are 
retained there, and for the information of the subordinate 
Magistracy and the Police. Besides this, at least in one Pro¬ 
vince and probably in others, a full copy of the judgment in 
every case tried by the Court of Session is sent for informa¬ 
tion both to the District Magistrate and to the High Court. 

Section 367 of the Code contains the principal rules as 
to the form and contents of judgments other than those 
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oi Presidency Magistrates and other than those in 
Summary Trials. Judgments must be written or dictated by 
the Presiding Officer of the Court in the language of the 
Court or in English, “ Written ” includes “typed.” Each 
judgment is to contain the point or points for determination 
in the case with which it deals, the decision thereon, and the 
reasons for that; decision, or for each part of that decision, 
as in many cases different parts of the case have to be 
discussed separately. These rules apply to orders made by 
a Magistrate under section 118 of the Code, or by a Court 
of Session under section 123 of the Code, in cases of requiring 
security to keep the peace or to be of good behaviour. When 
there is a conviction the judgment must specify the offence 
of which the Accused is convicted, and the section of the 
Indian Penal Code or other Law under which he is convicted. 
It must be borne in mind that it is not sufficient to specify 
the section and the Law under which the conviction is had. 
The offence must be specified, that is named, as well. There 
are many sections of the Indian Penal Code which provide 
punishment for more than one offence in each case. To take 
one of them covering crimes of some frequency, section 457 
of that Code provides punishment for no less than four 
distinct offences, namely (1) Lurking House Trespass by 
Night with intent to commit an offence punishable with 
Imprisonment, (2) Lurking House Trespass by Night with 
intent to commit Theft, (3) House Breaking by Night with 
intent to commit an offence punishable with Imprisonment, 
and (4) House Breaking by Night with intent to commit 
Theft. To say “ I convict the Accused under section 457, 
Indian Penal Code,’' and no more, quite fails to convey to 
a person reading the judgment what offence the Judge or 
Magistrate finds to have been committed. In practice no 
part of the provisions of the Code relating to judgments is 
more often disregarded by the Courts than this which requires 
the specification of the offence, when there is a conviction, 
as well as of the appropriate penal section. When it is 
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doubtful under which of two sections, or of two parts of the 
same section, the facts considered to be proved fall, the 
Court must distinctly express that state of things in its 
judgment, and must pass judgment in the alternative, lor 
instance, it might be doubtful whether a person had com¬ 
mitted an offence himself or had only abetted the commission 
of it by others. Or, for dishonest purposes in both cases, a 
person might deny in a deposition that he owed a certain 
debt, and afterwards, in order to hamper other creditors, 
allow a decree to be passed against him for that same debt 
by confessing judgment in Court-. It might be impossible 
to get at the truth, leaving it doubtful whether he had 
committed an offence under section 193 of the Indian Penal 
Code by giving false evidence, or whether he had committed 
an offence under section 208 of that Code by fraudulently 
suffering a decree to be made against him for a sum not 
due. In such cases the judgment would have to be in the 
alternative, and the two offences and the two appropriate 
sections would have to be specified in the judgment, with 
a statement that the Accused was convicted and sentenced 
in the alternative under one or other of them. When there 
is a judgment of acquittal it is not necessary to specify the 
section providing punishment for the offence of which the 
Accused is acquitted, the reason being that when there is 
an acquittal no punitive, powers are called into activity. 
But it is necessary to specify, that is to name, the offence of 
which the Accused is acquitted. Often Courts when acquit¬ 
ting do what they need not do and omit to do what they 
ought to do in this respect. Another imperative requirement 
in a judgment of acquittal is that it is to direct that the 
Accused be set at liberty, thus indicating that so far as the 
particular offence dealt with is concerned the Court 
exercises no further authority over him. But when there 
is a conviction for one offence and an acquittal in 
respect of another, the direction about setting at liberty 
will not be made, as the Court’s authority continues to be 




JUDGMENTS AND OTHER FINAL ORDERS. 


333 



S. 369 


Steed until the sentence imposed upon conviction has 
been executed. After being written a judgment must be 
signed and dated in open Court, at the time when it is 
pronounced according to the provisions touched upon earlier 
in this Chapter. If it has been dictated, every page of it 
must be signed. All the above rules apply, as far as practi¬ 
cable, to judgments on appeals. After a judgment has been 
dated and signed it must not be altered otherwise than to 
correct a clerical error, unless such alteration be allowed by 
some express provision of the Code or of some other Law. 

When a Court has passed its judgment it has finally dealt 
with the case. If it could review its own judgment at 
pleasure, both sides would very likely desire to talk at it 
time after time in order to induce it to do so. The losing 
side would make at least one attempt to effect this in most 
cases. Much time would be wasted, and if a Couit does 
its work carefully and in a judicial spirit when originally 
writing its judgment, giving judicial consideration to all 
material aspects of the case, its second thoughts would 
probably be worse than its first more often than. not. Two 
exceptional sets of circumstances in which the Code allows 
alteration are, first when there is a substantive sentence 
of whipping which cannot be carried out because of the 
state of the Accused’s health, and secondly when a Court 
summarily sentences a person who interrupts or insults it 
while sitting. In the first case the Court can pass a sub¬ 
stituted sentence of imprisonment. In the second it can 
remit or diminish its sentence upon submission or apology 
made by the person sentenced. 

It may be helpful to make a few remarks as to things Some advice 
to be avoided in writing judgments. A judgment ought not 
to begin by emphasizing the conclusion arrived at. It must 
not start by saying that the Accused is certainly guilty, ox and about 
by remarking that though he may be a cunning knave, ^ V oid.° 
yet his cunning has not been sufficient to enable him to 
deceive the Court. A conclusion arrived at that either the 
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complainant or the Accused is utterly in the wrong should 
be led up to in the judgment by setting out in order the 
facts and observations which have brought the Court to 
it. But when a Court utterly disbelieves a witness it may be 
right, when coming to him in a review of the evidence, to 
write something like this, “ The next witness is Ram Prasad. 
I am quite unable to give him any credit. His demeanour 
was mostly sullen, but he had moments of vehemence when 
attempting to enforce some fact which he thought would tell. 
He contradicted himself several times, and when faced with 
his contradictions insolently said that the Court’s record and 
the Reader’s were not correct. He fenced with questions 
directed to elicit his prejudice, but had at last to admit that 
he is a first cousin of the wife of the Accused’s brother.” 
Refusal to believe a witness may be one of the steps leading 
to the conclusion arrived at in a case, and a witness is not a 
party, so he can be dealt with in less formal fashion than can 
the complainant or the Accused. A judgment ordinarily 
should commence by stating briefly what it is that is alleged 
against the Accused, for instance, that he was caught in the 
small hours of the morning stealing utensils in the house of 
Maula Bakhsh, which had been completely closed by Mania 
Bakhsh the night before. Then it should state what the plea 
and defence of the Accused are, for instance, that he and 
Maula Bakhsh had had a quarrel in the evening because Maula 
Bakhsh saw the Accused at the local liquor shop and told him 
that he ought not to drink, and that:upon the xiccused’s mak¬ 
ing a curt reply Maula Bakhsh with the help of a party of 
friends seized the Accused forcibly, kept him in confinement, 
and finally got up the charge against him falsely. The judg¬ 
ment should proceed by pointing out the questions for deter¬ 
mination, which, in the case supposed, would be whether the 
Accused was caught at night in the house of Maula Bakhsh 
into which he had broken, or whether this charge was false 
and got up as the outcome of a quarrel or brawl between him 
and Maula Bakhsh. Then the evidence for the prosecution 
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be considered and reasons for believing it or 
disbelieving it would be stated. If it were believed there 
would follow consideration of any evidence there might be 
for the defence, and a finding would be recorded as to whether 
this did or did not rebut the case for the prosecution. It 
is not right, even after stating the points for determination, 
and still less so before stating them, to plunge immediately 
into a disquisition intended to discredit the defence of the 
Accused and the credibility of his witnesses before considering 
whether the prosecution has made out its case. But this is 
often done. The ultimate result of such a judgment is 
most likely to be the acquittal of the Accused on appeal, 
subject, of course, to the possibility that the appellate Court 
will merely set aside the conviction, refrain from acquitting, 
and direct the Court of first instance to hear the case over 
again. Instead of first dealing with the defence it should be 
borne in mind that it is for the prosecution to make out 
its case, and therefore the judgment after stating the points 
for determination should first of all consider whether the 
p* "secution has or has not made out a case of any sort. 
Of .,b urse where the defence of the Accused is confined 
to pK ading that his action was covered by a general 
or spei ial exception, such as the exercise of the right of 
private defence, or as grave and sudden provocation, it is 
often si;efficient to set out the main features of the case 
for the prosecution briefly, and to say that the Accused 
does not deny the existence of most of them. Another 
feature which ...ho, not appear in a judgment is a 
reproduction of the evidence of each witness practically 
as much in Extensa as the substantial memorandum which 
Magistrates have to keep in various cases while the 
evidence is given. The main facts' of the case should be 
stated, ardwhere two or more witnesses depose to substan¬ 
tially thf same facts there is no need to repeat those 
facts all ver again. Only principal points of difference or 
of corrobration should be noted. In the case of witnesses 
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to subsidiary facts it is often enough to indicate the nature - J 
of their evidence quite briefly. 

A sample of It is often useful to know how things should not be done, 
abad judg- ^ for t | ia t reason a specimen of a misdirected judgment 
is appended. It is quite fictitious, but in actual fact many 
judgments resembling it in general method have been 
written. Here it is : 

“ The Accused Beni Prasad is a well known cattle-thief. 
In the present case he says that the grey bullock was not in 
his possession at all, while as to the white bullock he says 
that he was met at Puranpur by Girwar Prasad, who was 
then driving the white bullock and some other animals, and 
that he hap forgotten the description of these.other animals. 
He says that Girwar Prasad told him that he had undertaken 
to convey the white bullock to Ram Singh at Itauli, and the 
remaining cattle to Muhammad Ali at Beniganj, and asked 
him to take the white bullock to Ram Singh, as the roads to 
Itauli and to Beniganj diverge at Puranpur. He says that 
he was not satisfied with Girwar Prasad s statements as t o 
how he got the bullocks, but that, because Girwar Prasad 
threatened that sooner or later he would have his In , lSe 
burnt down unless he did as he was asked to, he const ated 
to take the white bullock to Itauli, and that while going 
there he slept the night at Madhopur, in the fields of. which 
village he was arrested by the chaukidar the next n torning 
with the white bullock in his possesion. He has not shown 
that Madhopur is between Puranpur and Itauli. He has 
summoned Ram Singh as a witn'"" !'• ‘ ■' ;l ,t Bam Singh 
says is that the Accused is of good character. He denies 
all knowledge of the white bullock. The Accused has made 
no attempt to call either Girwar Prasad or Mdiammad Ali 
as a witness. He has produced Debi Kori, who says that 
as he was passing Puranpur he saw the Accusedand Girwar 
Prasad three fields away talking, while there were some 
cattle grazing there. He also says that he hea.d Girwar 
Prasad say “ I will burn down the house of you uncle.’’ 
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not what the Accused himself said. That is all the 
evidence for the Accused. The Accused was convicted under 
section 379, Indian Penal Code, in respect of cattle stolen 
five years ago, and sentenced to imprisonment for a year. 

The Police have suspected him in many other cases. The 
cattle both were stolen the night before from the cattle yard 
of Chandan Kurrni at Baghauli. Chandan and two of his 
fellow-villagers identify them. Bhagga chaukidar of Madho- 
pur states that he caught the Accused driving the cattle 
through the lands of Madhopur at 6 o’clock in the morning. 

I convict the Accused Beni Prasad under section 379, Indian 
Penal Code and sentence him to Brigorous imprisonment for 
two years.” 

Such a judgment as the above might be entirely right The faults in 
in its conclusions, but it would be utterly wrong in its methods, judgment^ 
To begin with, it begins with a remark as to the character 
of the Accused which is irrelevant. The character of an 
accused person is not relevant unless and until he definitely 
pleads that he is of good character. The Court thus begins 
by prejudicing itself against the Accused by considering 
against him what it is legally bound not to take into consi' 
derat ion. This method of approaching the case can scarcely 
fail to make an appellate Court think that the Court; of 
first instance has very little fair-mindedness. Then there is 
no attempt to state what are the points for determination. 

Instead of their being stated, the grey bullock and the white 
bullock are lugged in by the horns without the smallest 
explanation of what they have to do with the case. The 
object of a judgment is to enable the appellate Court, should 
there be an appeal, to see by reading it what are the facts 
of the case, how they bear upon the guilt or innocence of 
the Accused, what is the general nature of the evidence on 
each side, and how ,.ar that evidence is regarded as reliable. 

In fact, the judgment should be so framed that any person 
knowing nothing ah all about the case can by reading it 
acquire a knowledge of the main facts of the case, of the 
svee 22 
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«<*^feply of the Accused, and of the reasons which have led the 
Court to one conclusion or the other. But this suppose* 
judgment does not make any real attempt to state the facts 
of the case for the prosecution. It fails to indicate what 
evidence there is to show how, when or where the 
bullocks were stolen, and until the very end of the judgment 
there is not even a statement of the name of their owner. 
Of the evidence bearing against the Accused there is no 
discussion at all, in fact there is only the briefest possible 
reference to it in the few words said about the statement of 
Bhagga. On the other hand, there is a somewhat detailed 
account of the case for the defence, but it is put in the judg¬ 
ment in the wrong place, that is, before the case against the 
Accused has been considered. Some of the weaknesses of 
that defence are properly pointed out, but until the strength 
of the case for the prosecution had been explained no proper 
opportunity for considering them had arisen. No attempt 
is made to appraise the value of the evidence of the witness 
who says that the Accused is of good character, though that 
is a relevant fact. It was not until after that evidence had 
been given that the evidence of the Accused’s had character 
became admissible, hut the methods pursued by the Court 
which could write such a judgment as the above make it 
certain that evidence was taken as to the Accused s previous 
conviction and character before the defence was heard. And 
it is always quite possible that the Accused did not intend 
the witness to give evidence as to his character, but called 
him only to prove that Girwar Prasad had promised to send 
or take a bullock to the witness, and that the witness 
volunteered the statement about character simply to make 
out that there was something to be said for his friend in 
the dock. Thus even if the evidence of the bad character 
of the Accused was relevant, it was approached in the wrong 
way. It hardly comes in except, first to contradict evidence 
as to alleged good character, and secondly to help the 
prosecution once a substantive case of t ae Accused’s having 
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\^om$ritted an offence is made out. Whereas the Court has 
quite wrongly placed the had character of the Accused at 
the very head of its observations, and without first considering 
whether the Accused’s guilt appeared from any good evidence 
about the actual theft of the bullocks. Also it is generally 
a sound rule not to state the facts of previous convictions 
until a substantive conviction is recorded in the case actually 
before the Court. Finally, the judgment entirely fails to 
specify the offence, namely, Theft, of which it convicts the 
Accused. 

A Court of Session submitting a sentence of Death to Judgments 
the High Court for confirmation must write just as full and‘ c n aS esf ital 
complete a judgment as it would if imposing a sentence which 
took effect without confirmation. 

I here are some instances where a case ends, so far as the Cases which 
Court dealing with it up to then is concerned, without »^ t a ^ th « r 
formal and final judgment. One is that mentioned in section foal orders. 
346 of the Code. It is when a Magistrate hearing a case is of 
opinion that it ought to be tried or inquired into by some 
other Magistrate in the District. This conclusion may be 
reached either because the case appears to be outside the 
judicial powers of the Magistrate, or because it appears to 
have arisen outside his territorial jurisdiction, or on adminis¬ 
trative grounds, or on personal grounds. A Magistrate com¬ 
ing to such an opinion must stay proceedings. He must then 
submit the case with a brief report stating why he thinks that, 

• it shou Id go to some other Magistrate. The report need deal 
only with the reason for sending the case to some other Court, 
and would take up the facts of the case only so far as they 
had a bearing upon that, reason. It would usually be made 
to the District Magistrate or Sub-divisional Magistrate to 
whom the Magistrate making it was subordinate. But the 
District Magistrate may direct that such a report be made 
to some other Magistrate having jurisdiction. Instances 
of circumstances under which such a report should be made 
are : if a case turns out to be one which a Magistrate of 
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References 
only on the 
question of 
sentence. 


the class to which the Magistrate dealing with itbelo 
cannot try or inquire into ; if a case tarns ou no , 
within that Magistrate’s territorial jurisdiction ; 
has occurred which has caused the Magistrate hi 
to become at all prejudiced in respect of the 
cognate case is before another Court and it appears advis¬ 
able that the two cases be heard by t e 
The Magistrate to whom the report is made slum d first 
determine whether the reference has been made * 
grounds. If he thinks that there are grounds for remov tig 
Tease to another Court he can transfer it to any Cour, 
including his own, having jurisdiction, provided t^^y 
Court other than his own to which he transfers > • ^ 

nate to him. Upon such transfer to a new Cour, . 

inquiry must commence again from the vei} - ■=>■ 

Even the Magistrate, to whom the report 18 6 

dispense with such a hearing over again if he keeps t 
in L own Court. If the Court making the ^ence^ 
no jurisdiction its proceedings cannot afl.ee. 

A second case is that mentioned m section 349 of tl. 
Code The state of affairs contemplated by that section. is 
that a Magistrate of the second or third class lias dealt wit 
a case entirely within his jurisdiction both territorially a 
judicially and finds, when coming to judgment upon it, b^ 
he Accused is guilty and that he deserves a sentence mor 
severe in some way than any which the Magnate himsdf 
can inflict. Leaving out of account heavy sui tn 
imprisonment, a Magistrate of the third class might consider 
that a sentence of a fine of one hundred rupees would be 
appropriate, or a Magistrate of the second class might 
consider that a sentence of a fine o six -mTic.rto 
would be appropriate. The phrase used in the Code is 
“ a punishment different in kind from, or more severethan 
that which such Magistrate is empowered to inflict, 
it covers cases where a Magistrate of the second or third 



JUDGMENTS AND OTHER FINAL ORDERS. 


341 


Considers that a sentence of whipping would be appro¬ 
priate. When, therefore, such a Magistrate considers that a 
sentence of whipping, or a sentence of imprisonment beyo i 
his ordinary powers, or a sentence of fine beyond his ordinary 
powers, ought tc be inflicted, or that an order should be 
made under section 10G of the Code which he cannot make 
himself, he should act in the manner set out in section 349 
of the Code. He should write a full judgment in the case, 
with the exception that he should forbear from recording a 
conviction. Instead of recording a conviction he should 
record his opinion that the Accused is guilty, and should 
state of what offence he considers him to be guilty. For 
instance, he might say “ For the above reasons 1 am of 
opinion that the Accused is guilty of the offence of House 
Breaking by Night with intent to commit Theft, Indian 
Penal Cod,e, section 457,” but he should forbear from 
saying “ I therefore convict the Accused of House Breaking, 
etc., etc.” Having recorded this opinion he should submit 
the case to the Sub-divisional Magistrate or District Magis¬ 
trate to whom he is subordinate, together with the record 
ending with his considered judgment on the case. The Code 
requires the Magistrate to whom the proceedings are sub¬ 
mitted to pass such judgment, sentence, or order in the case 
as he thinks fit, and as is in accordance with Law. Such 
cases might, indeed, have been mentioned in Chapter XV of 
this book as arfiong those where a Court deals with evidence 
not recorded by itself, but they differ from the cases men¬ 
tioned in that Chapter in that in them there is on record the 
considered judgment on the whole case of the Court v 1 ;.ch 
has actually recorded the evidence. The Code allows the 
District or Sub-divisional Magistrate to do any of the follow¬ 
ing things before disposing of the case. Be maj* examine 
the parties. He may recall and examine, any or all of the 
witnesses who have given evidence. And he may call for 
and take any further evidence. It is submitted that the 
Magistrate to whom such a reference is made should in the 






THE TRIAL OP CRIMINAL CASES IN INDIA. 


<SL 


first instance have the Accused, before him in every case, and 
should ask him whether he desires to add anything to what 
he has said before the Magistrate making the reference. He 
should also hear both prosecution and defence in argument 
should either or both so desire. Perhaps the Accused ought 
to have the last word in view of the fact that the last finding 
on the record is against him. If the Accused does not want 
to make any further statement, and if the arguments, if 
any, show no cause for further hearing or re-hearing of evi¬ 
dence, then the Magistrate must proceed to give judgment. 
He must form his own opinion of the evidence, giving due 
weight to that of the Magistrate who saw and heard the 
witnesses. Should the Accused endeavour to show that the 
Magistrate making the reference missed some fairly impor¬ 
tant factor in the case, and should reason for thinking that 
he had done so appear during the arguments, or should 
examination of the record show that the evidence had been 
hastily and imperfectly recorded, then, it is submitted, the 
Magistrate would do well to recall at least the moie impoj- 
tant witnesses. There might also be occasion to summon 
witnesses under the provisions of section 540 of the Code. 
There might also be ground for summoning fresh witnesses 
for the defence, if, for instance, the Magistrate referring the 
case had used his discretion about them wrongly. When the 
Magistrate hearing the reference decides to heaT fresh evi¬ 
dence, or to re-hear evidence, he will be guided to whatever 
extent may be proper by the opinion which he himself may 
form as to the reliability and general effect of the evidence 
which he himself hears. If the Magistrate hearing the 
reference reaches the conclusion that the proceedings before 
the Magistrate making the reference were seriously defective, 
it is submitted tnat his proper course is to regard them as 
ineffective, and to direct that a new trial be commenced 
de novo- before either himself or some other Magistrate to 
whom he can legally transfer the case. When the Magistrate 
to whom the case is referred passes an order of conviction 



V: pr^£et|uitta!, he must write a full and considered judgment 
complying with the requirements of section 367 of the Code. 
But, obviously, where the Court referring the case has gone 
into it in detail, and has reached a right and sound con¬ 
clusion, it is not necessary to do more than to state the 
points for determination and the decision, and that that 
decision is come to upon the arguments and reasons set out 
in the referring order, with which the Magistrate hearing 
the reference finds himself in agreement. Then there must 
follow a formal conviction, specifying the offence of which 
the Accused is convicted, the appropriate section of the 
Indian Penal Code or other Law, and the sentence passed. 
When a case referred under section 349 comes before a 
District Magistrate or Magistrate of the first class in a Non- 
Regulation Province, who has been empowered under 
sections 30 and 34 of the Code, that Magistrate cannot make 
use of those special powers in dealing with it. If he deals 
with it under section 349 he must not pass a sentence outside 
the ordinary powers of a Magistrate of the first class. If he 
thinks that a case ought to be dealt with under his special 
powers he must put this on record, set aside the previous 
proceeding^, and begin the trial again himself from the very 
beginning, hearing all the witnesses again and examining the 
Accused again. Should a case referred under section 349 
of the Code appear to be one for commitment to the Court 
of Session, then the Magistrate dealing with the reference 
ought to act under section 347 of the Code. If the Magis¬ 
trate making the reference is empowered to commit for trial, 
then probably no further hearing of evidence will be needed, 
but the Magistrate disposing of the reference, who necessarily 
is empowered to commit for trial, should adapt the proceed¬ 
ings to a commitment by fram'ig a charge and then proceed¬ 
ing as from section 210(1) of the Code. If the Magistrate 
making the reference is not empowered to commit for trial, it 
can fairly be argued that there ought to be fresh commitment 
proceedings from the very beginning before a properly 
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empowered Magistrate. The provisions o£ section 34lfoI 
the Code also apply to cases where a Magistrate not em¬ 
powered to act under section 106 of the Code considers 
that action under that section should be taken in some 
case to which it applies. As section 349 does not prescribe 
any different procedure in such a case from that to be 
followed when a reference is made only on account of 
the severity or nature of the sentence held to be 
appropriate, it would appear that in such references, too, 
nothing should be. recorded in the judgment beyond the 
finding of guilty, both conviction and sentence being left 
for pronouncement by the Magistrate to whom the reference 
is made, that Magistrate having, it should be remembered, 
full authority to acquit should he consider an acquittal to 
be proper. If a Magistrate not empowered to do so deals 
with a case under section 349 of the Code, his proceedings are 
void. When a case is properly so dealt with the conviction 
and sentence are treated by the Code for purposes of appeal 
as being orders of the Magistrate to whom the reference is 
made, and who passes sentence. 

Reference of Section 380 of the Code provides for a reference, similar 
offenders^ 154 to that made under section 349, when a Magistrate not 
empowered under section 562 of the Code to release a first 
offender on. probation considers that a first offender whom 
he has tried is guilty but that he should be so released. 
The reference is made to the Sub-divisional Magistrate or 
to a Magistrate of the first class. The procedure on such a 
reference is the same as that on a reference under section 349. 
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CHAPTER XVIII. 

Summary Trials. 

The essentially summary nature of many trials before Summary 
Presidency Magistrates has already been noted in previous g r ene rally 
Chapters. In those Courts the nature of the record kept 
depends upon the sentence or other final order which is 
contemplated as likely. Chapter XXII of the Code deals 
with summary trials outside the Presidency Towns, which 
can be held only in cases of a restricted list of offences. The 
summary procedure is available for the trial of these cases 
only before specially empowered Magistrates, the power of 
sentencing at a summary trial is much below that open to 
a Presidency Magistrate keeping the most restricted kind of 
record, and when an appeal lies there has to be some brief 
account of all the evidence in the case. 

Power to try summarily is possessed ex-officio by the What 
District Magistrate, and can be conferred by the Local^n^bewrT- S 
Government on certain other Magistrates. It can beP° w ^ t0 
conferred to the same extent to which the District Magistrate marily. 
possesses it only upon Magistrates or Benches of Magistrates s. 260 
of the first class. A less extended set of powers to try 
summarily can be conferred upon Benches of Magistrates of 
the second and third classes, but not upon individual Magis¬ 
trates of those classes. A Bench is here said to be of the 
powers which it exercises as a Bench, which, as has been 5 . 15 
seen, may be higher than those of any of its members. 

These summary trials outside the Presidency Towns General 
proceed upon the following principles. The record is very summary 
restricted. When 110 appeal lies the judgment is a bare record ‘ 
statement of the finding and of the reasons therefor, while s ^ 
when there is a discharge, and, perhaps, when there is an 






S. 262 


THE TRIAL OP CRIMINAL CASES IN INDIA. 


<SL 


S. 263 


acquittal, the reasons may be omitted. When an appeal 
lies the judgment must embody a statement of the substance 
of all the evidence, over and above the statement of the 
finding and of the reasons therefor. Whenever there is a 
conviction the offence for which the conviction is had must 
be specified. There is no record of the evidence beyond the 
possible summary in the judgment. For the rest the record 
contains particulars as to (1) the numeration and indexing 
of the case in the Court’s registers, (2) the personalities of 
the parties, (3) the offence complained of or proved, (4) the 
plea of the Accused, (5) his examination if he is examined, 
(6) the finding, sentence or other order, (7) the date of the 
termination of the'proeeedings. The item as to which most 
detail is required is the examination of the Accused. And, 
even in a Warrant Case, there is no formal written Charge. 
Such are the chief differences between summary trials and 
regular trials. The chief resemblances are those of the 
order of procedure, and of the rights of the prosecution and 
of the defence. The procedure for the trial of a Summons 
Case is to be followed in a Summons Case, and that for the 
trial of a Warrant Case is to be followed in a Warrant Case, 
except for the abbreviated record just mentioned. It is 
easy enough to adopt the procedure for a Summons Case 
to this abbreviated record, but certain things should be 
borne in mind when a Warrant Case is tried summarily. 
Though no formal Charge is drawn, yet, unless there be a 
discharge, there must come a point where a Charge would 
be framed if the trial were not summary. That point may 
be anywhere from the close of the evidence of the first 
witness for the prosecution down to the close of the evidence 
of the last witness for the prosecution and of the examination 
of the Accused. So a Magistrate trying a Warrant Case 
summarily, as soon as he reaches the conclusion that a 
Charge would properly be drawn in a regular trial at the 
point at which he has arrived, should intimate this to the 
Defence, and should explain verbally to the Accused what 
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large is, of what alleged acts or omissions on bis part 
it consists, and under what law the resulting offence is 
punishable. He should then call upon the Accused to plead, 
and should ask whether the Accused desires to recall any 
of the witnesses who have already been examined. And it 
is suggested that it is best in such cases to note upon the 
record that all this has been done, with the names of those 
witnesses who have already been examined, making the 
note when the Charge is verbally put to the Accused. Over 
and above the judgment, with, in some cases, a summary of 
the evidence, and the particulars which have been stated, 
the Code requires no further record in cases tried summarily. s - 26 4 

A Bench of Magistrates of the third class which has Sentences at.' 
. 1 .... summary 

been empowered to try cases summarily can impose just as trials. 

severe sentences at summary trials as it can at regular trials. 

But a Bench of Magistrates of the second class, or a Magistrate 

or Bench of Magistrates of the first class, is restricted in the 

matter of sentences of imprisonment awardable at a summary 

trial below the limit to which it or he can go at a regular 

trial, in that the maximum such sentence awardable at a s - 262 ( 2 ) 

summary trial is one for a term of three months. 

A Bench of Magistrates of the second or third class can Cases 

pi summarily 

be empowered to try summarily all or any of the following triable 

classes of offences, namely, minor varieties of nuisance, Magis*-** 

minor varieties of hurt and personal assault, simple mischief, trates 

,1 , * of junior 

unaggravated criminal trespass and msult intended to cause classes, 

a breach of the peace from among offences under the Indian s. 261 
Penal Code, and conservancy offences against other laws in 
respect of which either no substantive sentence of imprison¬ 
ment but only a sentence of fine, or no sentence of imprison¬ 
ment for a term exceeding one month, can be awarded. 

The Local Government may pick and choose among the 
above list when conferring power to try summarily upon a 
Bench of Magistrates of the second or third class. All 
sentences passed by such Benches are open to appeal. So 
such a Bench must embody in its judgment the “ substance 
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of the evidence,” as the Code styles it, in every case in whicE 
it thinks a conviction possible. This involves making some 
sort of a note of the evidence as it is given, at least at the 
termination of the evidence of each witness. But the note 
need not be as full or as formal as the “ substantial memoran¬ 
dum ” which Magistrates keep in a Summons Case tried 
regularly. What is said later as to cases of acquittal by 
Magistrates of the first class in summary trials applies 
equally here. 

The power to try summarily possessed by District 
Magistrates, which can be conferred by the Local Government 
upon any Magistrate or Bench of Magistrates of the first 
class, is greater in extent than that just dealt with, and in 
some of the cases so tried by such Magistrates or Benches 
there is no appeal against a conviction. The classes of cases 
which such Magistrates can try summarily when duly 
empowered are the following, (I) all Summons Cases, (2) 
three of the four offences relating to Weights and 
Measures punishable under Chapter XIII of the Indian Penal 
Code, (3) Voluntarily Causing Hurt, (4) Theft, Theft in a 
Building, and Theft by a Servant where the value of the 
property stolen does not exceed fifty rupees, (5) Dishonest 
Misappropriation of Property, again where the property 
concerned does not exceed fifty rupees in value, (6) Dishonestly 
Receiving or Retaining Stolen Property (provided that there 
be no aggravation such as that the property was taken in 
Dacoity), again where the value of the property concerned 
does not exceed fifty rupees, (7) Assisting in the concealment 
of Stolen Property, again where the value of the property 
concerned does not exceed fifty rupees, (8) Mischief where 
the damage exceeds fifty rupees, but not otherwise aggravated, 
section 427 of the Indian Penal Code, (9) House Trespass, 
Lurking House Trespass, House Breaking, Lurking House 
Trespass by Night, and House Breaking by Night together 
with all aggravations and variations of them punishable under 
sections 448, 452, 453, 454, 456 and 457 of the Indian Penal 
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b , (10) Insult intended to provoke a breach of the Peace, 

(11) Simple Criminal Intimidation, (12) abetment of, or 
attempt to commit, any of the above offences, and (13) 
wrongful impounding of cattle which can be dealt with under 
section 20 of the Cattle Trespass Act. The limitations in 
the matter of sentences have already been noted, and it 
should be added that a Magistrate specially empowered 
under sections 30 and 34 of the Code cannot bring into play 
in a summary trial, his extended power of fining under those 
sections. The limit of his power to fine in a summary trial 
is the same as that of any other Magistrate of the first class 
who can exercise summary powers, that is to say, he-can 
impose a fine not exceeding one thousand rupees. 

No appeal lies against a conviction at a summary trial Appeals, 

• r x < ° # J judgments 

before a Magistrate or Bench of Magistrates of the first and records 
(‘.lass if the sentence is one of fine only not exceeding two Trials™” 1 ^ 
hundred rupees. The provisions of section 264 of the Code s * 4*4 
as to the record to be kept where an appeal lies seem to 
leave in doubt whether it is intended that the less scanty 
record is to be kept when there is an acquittal. It is clear 
that when there is a conviction followed by a non-appealable 
sentence no record of the evidence need be kept, as also 
when there is a discharge. A brief statement of the reasons 
for the conviction must be entered when there is a conviction, 
but section 263 has no provision as to recording the reasons 
for a discharge or acquittal. Section 264 of the Code requires 
the record of a judgment embodying the substance of the 
evidence in every case tried summarily in which an appeal 
lies, such record to be made before passing sentence. On 
the one hand, it can be argued that this applies in cases where 
there is an acquittal, because iu such case an appeal lies. 

On the other hand, it can be argued that, as there is no 
sentence when there is an acquittal, the time for recording 
such a judgment is never reached. It is probably safest to 
make some sort of brief note of the purport of the evidence 
of each witness as the case proceeds (except in very simple 
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cases or in cases where it seems that there will 
certainly be a plea of Guilty), so that, if necessary,, the sub¬ 
stance of the evidence can be embodied in the final record. 

If during the course of a summary trial it appears to 
the Magistrate or Bench that the case should not be. tried 
summarily, for instance, because a proper sentence can not 
be imposed by the Court at a summary trial, and, a fortiori, 
if the offence appears not to be one triable summarily, the 
Court must re-commence the proceedings from the start and 
must recall and re-examine the witnesses who have already 
been examined. The procedure appropriate for a Summons 
Case, or for a Warrant Case, or at a. Commitment Inquiry, 
will be followed as the case may be. 

When the Court trying a case summarily is a Magistrate 
sitting alone the record will be kept entirely by the Magistrate 
in his own hand, that is, the part of the record required by 
sections 263 and 264 of the Code. When the Court so 
trying a case is a Bench the Local Government may empower 
it to have that record kept by a ministerial officer appointed 
to it by the Court to which it is immediately subordinate, 
but such record must be signed by all the members of the 
Bench who take part in the proceedings. If the Local 
Government has not made such an order the record will 
be kept by one or other of the members of the Bench, and 
will be signed by all of them. When any member of. such 
a Bench dissents from the eventual decision of the Bench, 
he may record a separate judgment embodying his own 
conclusions. 

When a case which could not actually be legally tried 
summarily is so tried, whether the defect be in the fact that 
the Magistrate or Bench has not been given the necessary 
powers, or in the fact that the offence apparently committed 
is one which cannot be tried summarily, the trial improperly 
held is utterly void and of no effect. A superior Court 
having power to do so would in most cases quash the convic¬ 
tion on revision and order a new trial. But, if the person 
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had already suffered, a sentence sufficiently severe 
oiTtfie supposition that he was guilty, there might instead 
be an acquittal. 

1't would seem that two or more offences each triable Joint 
summarily might he tried summarily at one trial provided SIX*" 5, 
that they could be tried together at a regular trial; and that 
a sentence of imprisonment for a term not.exceeding three 
months might be passed in respect of each of them in the 
e% r ent of convictions. 

In section 262 of the Code the words “ no sentence of Sentences in 
imprisonment apparently refer to substantive sentences of plymlnt’of 
imprisonment. It would seem that in addition to a sub- fine ‘ 
stantive sentence of imprisonment for three months on a 
conviction, for instance, under section 182 of the Indian 
Penal Code, there might be a sentence of a fine of three, 
hundred rupees with a consequent sentence of imprisonment 
for one month and fifteen days in default of payment. And 
on a conviction for Theft there might be a sentence of fine 
of five hundred rupees, and a consequent sentence of im¬ 
prisonment for nine months in default of payment. But 
cases where such a sentence would be suitable, though the 
value of the property stolen did not exceed fifty rupees, 
would probably be very rare indeed. In practice one may 
say that where a case is triable summarily, both legally and 
in the well-adjusted exercise of a wise discretion, it will 
hardly ever be necessary to pass a sentence of imprison¬ 
ment in default of payment of fine for a term exceeding three 
months, so that the legal point involved is not likely to 
arise. 
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CHAPTER XIX. 

Proceedings in the absence of the Accused. 

The general rule embodied in section 353 of the Code 
is that the Accused must be present whenever his case is 
being heard. Usually he must be personally present, but, 
as has been pointed out, the Court in some cases has discre¬ 
tion to allow him to be represented by pleader instead, in 
which case proceedings and evidence cannot be said to be 
taken and recorded in the absence of the Accused as he is 
actually represented in Court. The Accused has a right to 
be represented at the taking of evidence on commission by 
a Court other than that trying him, and if the Accused fails 
to appear when evidence is so taken that is his own doing, 
and, as has been seen, in any case he will have had opportunity 
to propound questions which are to be asked of the person 
or persons to be examined on commission. Medical evidence 
taken by a Court other than the trial Court, and not being 
a Court acting under a Commission, is admissible only if 
taken in the presence of the Accused and attested in his 
presence. The rule of justice and fairness is that a man 
must not be condemned on evidence which is not given in 
his presence, because his absence hampers his defence by 
depriving him of full knowledge of what has been said 
against him, besides making it impossible for him to cross- 
examine the witnesses. Evidence which cannot be cross- 
examined is as worthless as a scientific experiment which 
cannot be repeated. To this general rule the report of a 
Chemical Examiner is an exception, because it is the state¬ 
ment of an unbiassed and carefully trained person as to the 
result of certain physical experiments made by him. It is 
probably correct to say that nearly always the Chemical 
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to him for examination. If application for the purpose were 
made within a reasonable time, his experiments could be 
repeated. In view of this possibility of testing the result 
obtained by repeating the experiment the Chemical 
Examiner's reports can be safely accepted if neither side 
thinks it worth while to ask for such a repetition, and the 
evidence furnished by those reports is of great value even 
without cross-examination. Should good cause be shown for 
allowing cross-examination in a special ease, a Court could, 
and probably would, either summon the Chemical Examiner 
as a witness or issue a commission for his examination as 
a witness. 

By contrast to the general rule, when there is a con- Effect of 
tumacious omission to appear in Court, in fact, when there ^^ ma - 
is an attempt to evade the Arm of the Law, then the person absconding 
so flouting the Court deprives himself by his own action 
of his right to be treated with absolutely scrupulous fairness. 

All he can get is fairness, and fairness includes a due regard 
for the ultimate doing of justice. Justice cannot be done 
if evidence to bring home a crime to its perpetrator disappears 
before the perpetrator is brought to trial. So, where there 
is an omission or evasion of the nature indicated, the Code 
allows the evidence regarding the commission of the crime 
to be recorded and preserved for use. And it can be used 
whenever the person who has evaded justice is brought 
before the Courts* if by that time the ordinary method, that 
is, the production of the deponent in Court as a witness in 
the presence of the Accused, is no longer available. It is 
an elementary factor of the preservation of Law and Order 
that all persons must place their cases in the hands of the 
duly constituted Courts of Justice whenever one of those 
Courts calls upon them to do so, and a person who disobeys 
that canon of administration has no reason to complain if 
special steps be taken to prevent evidence being lost or 
destroyed by reason of his continued disobedience, 
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though those steps eventually place some handicap or 

dCfe Upon these principles are based the two parts of section 
512 of the Code. The first part of that section deals with 
cases where it is proved that an accused person has absconded. 
An accused person is one against whom a complaint lias been 
admitted, or who has been entered in a Police Report under 
section 173 of the Code as being one against whom there is 
evidence that he has committed an ofience, or against whom 
a competent Court has taken cognizance under section 
190(c) of the Code. For proceedings to be taken under 
section 512(1) it first of all has to be proved that such a 
person has absconded. Attention is invited to the word 
‘ proved.” The word is not “reported.” Nor does the 
section say “ When a Court sees reason to believe that an 
accused person has absconded.” “Proved” is a good deal 
stronger than either of these suggested alternatives. Che 
fact of the absconding can be proved only by evidence. 
That is the effect of the Indian Evidence Act. For absconding 
is not a thing of which the Court can take judicial notice. 
Therefore before any further steps can be taken under 
section 512(1) of the Code, the Court concerned must record 
evidence to show that the Accused has absconded, and must 
believe at least so much of that evidence as amounts to 
proof that he lias done so. Of course the fact of absconding 
may be a proper and legal deduction from other proved 
facts. It may be possible to infer it from the existence of 
other proved facts; for instance, absconding can e presume 
from the fact that for weeks at a time no trace can be found of 

• a person at his usual home, and from the faiit that his friends 

all profess not to know what has become of him. u < irec 
or indirect evidence there must be of the fact of absconding 
before the next step can be taken. And there must also be 
evidence that there is no immediate prospect of arresting the 
person who has absconded. After taking the evidence about 
the absconding and the consequent absence of prospect of 
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arrest the Court should record a formal note, signed 
ated, setting out that the Court considers those things 
proved, and this should be followed/ by a direction that the 
evidence as to the commission of the offence of which the 
absconder is accused is now to be taken in his absence. It 
is submitted that unless this or some very similar procedure 
be followed, the evidence recorded in the absence of the 
Accused will not be admissible should occasion arise for its 
use, as without this having been done the condition 
When it is proved that an accused person has absconded ” 
will not have been fulfilled. It is reversing the proper 
order to take evidence about the commission of the 
offence first and evidence about the absconding afterwards. 
But this quite wrong procedure is often followed, thereby 
vitiating the proceedings. When, then, the fact of abscond¬ 
ing has been duly proved, and a proceeding reciting the 
existence of that proof has been recorded, the Court can 
^proceed to take evidence regarding the actual offence alleged. 
All the evidence needed for full proof should be taken, 
including medical evidence and all subsidiary evidence, and 
whether its effect against the Accused be direct or indirect, 
iiny Court which could try the Accused or commit him for 
trial can record that evidence. That is to say, there must 
be local jurisdiction and the offence must be one which the 
Magistrate concerned can try or can inquire into with a view 
to commitment. The Code directs that in spite of the absence 
of the Accused the Court may examine the witnesses produced 
on behalf of the prosecution and record their depositions. 
It is submitted that the Magistrate has also all the powers 
conferred on a Magistrate by sections 208, 252 (2), and 540 of 
the Code. It is also submitted that though it might be proper 
to record only a memorandum of the evidence of each witness 
when only such a memorandum would be needed at a formal 
trial, yet such a memorandum is not quite a record of the 
deposition, and that therefore it is best in all cases to have 
a full record of the evidence of each witness. Even if section 
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512 does not require such a full record there cart be no oout 
that section 358 gives full authority to make it in all cases; 
And the longer the interval before the Accused is actually 
brought to trial, the greater will be the difference between 
a memorandum and a full record in probative value. When 
such a record has duly been made in the absence of an 
absconding person then, on his arrest, if any of the persons 
whose depositions have been recorded should be dead, or 
should be incapable of giving evidence, for instance, should 
have become dumb or a lunatic, or should be so situated 
that his attendance could not he procured without an amount 
of delay, expense or inconvenience which under the circum¬ 
stances the Court thinks unreasonable, his deposition so 
recorded in the absence of the Accused may be given in 
evidence against the latter at both an inquiry into the offence 
which the latter is alleged to have committed and at 
a trial of him for that offence. It should be added that 
there might be cases where, though it would be unreasonable 
to enforce the personal attendance of such a witness, it 
might be possible to obtain his evidence by the issue of a 
Commission under one or other of sections 503, 504, or 506 
of the Code, and that in such cases it would nearly always 
be best to issue the commission rather than to rely upon 
the evidence recorded in the absence of the Accused. W hen 
a Commission is issued the Accused has the right to frame 
questions to be asked of the witness, and can be repiesented 
at the execution of the Commission. 

The latter part of section 512 deals with cases where 
an offence punishable with death or with transportation for 
life, that is, any of a small class of very heinous offences, 
has been committed by some person or persons unknown. 
The power conferred by the sub-section can be exercised 
only upon directions given by the High Court. I he High 
Court, no doubt, could be moved to give the necessary 
directions by the Local Government, or by any subordinate 
Court, or by any private person who considered himself 
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by the offence. The directions which the High 
Court can give are that some Magistrate of the first class is 
to hold an inquiry, and to examine any witness who can 
give evidence concerning the offence. A full record of the 
evidence must certainly be made at any such inquiry. This 
follows from the necessarily heinous character of the offence 
dealt with. The depositions so recorded may be thereafter 
used in an inquiry or trial against any person who is sub¬ 
sequently accused of the offence, subject to the condition 
that in the case of any such deposition the witness who 
made it is either dead, or incapable of giving evidence, or 
beyond the limits of British India. Evidence taken under 
this part of the section can therefore be used only under 
conditions more restricted than those applying to evidence 
recorded u aer the'!-'; '•p'&u of the section. 

When it is proposed to ^ a deposition under the Evidence 
provisions of either part of Section 512 of the Code at an introduce 
inquiry or trial after the a *est of the Accused, the prosecu- deposi¬ 
tion must prove substan^vely that the witness concerned actual trial, 
is drnd, or incapable of giving evidence, or whatever it may 
be which conditions tlv admissibility of his evidence. The 
necessary fact must ->e proved by evidence taken in the 
ordinary * - at the trial or inquiry in the presence of the 

Accused, k, ’ 'enoe must be taken and recorded, and the 
Court- must be in a position to pronounce upon it, before the 
deposition can be used under the pro visions of section 512. 

Section 512 (1) applies only when there is an accused Such 
person absconding and an offence has been alk ed against <f a V nnoU>e 
him. There is no offence alleged within the meaning of the usefull y 
Code when it is proposed to take steps to bind a person proceedings 0 
over to keep the Peace, or to be of Good Behaviour under concern an 
Chapter VIII of the Code. So when such a person absconds offence - 
it would be futile to proceed under section 512. 

The effect of the non-appearance of person:, concerned References 
in certain cases under the Code will now be 1 riefly dealt section 123 
with. When the case of a person whom it is dec led to bind of the Cod ®* 
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oVer to keep the Peace, or to be of Good Behaviour, is reffc 
to the Sessions Judge under section 123 of the Code, the 
Judge is not bound to have the person concerned before him 
in person. Under the provisions of that section the person 
in question would be in detention in prison. If he has a 
Pleader the Judge is bound to hear that Pleader. If he 
has no Pleader it is not clear that the Judge need hear any 
arguments at all before deciding the case. It is submitted, 
however, that the Judge ought to send a notice to the Jail 
calling upon the person concerned to show r cause why he 
should not be ordered to be detained in imprisonment in 
default of the security required being furnished, and that he 
ought not to decide the case until the answer to that notice 
is received. 

There is no need for the r sene** \ccused at 

searches or at Police proce^ihgs generally. In fact it often 
is for the ends of justice that Accused should mot know 
during the investigation what fi >,ts have been disco\ ered by 
the Police. He is not entitled to know anything unless and 
until it is put into evidence aga’.nst him in Court. 

When a notice for the suppression of a supposed nuisance 
is duly served upon a person under section 133 of the C ade, 
if that person fails to appear and to contest cast, ho 
renders himself bound to perform the the notice 

calls upon him to perform. If being so bound, he does not 
perform it, he becomes guilty of an offence under section 188 
of the Indian Penal Code. 

An ur^ nt order may be issued under section 144 of the 
Code without giving those whom it affects any opportunity 
to appear and show cause. And as such order may regulate 
the conduct of the public generally, there is then need only 
for general publication, and not for individual service. But 
after such an order has issued any person aggrieved may 
apply to the Magistrate to have it rescinded or altered. 

Proceec ngs under section 145 of the Code regarding 
disputes ab« at immoveable property, and proceedings under 
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147 regarding easements and the like, are of the 
nature of an emergent Civil jurisdiction. There does not 
appear to be any duty attaching to a party to the dispute to 
appear. Should any party fail to appear, apparently proceed¬ 
ings can go on in his absence. But the parties are entitled 
to appear, to put in statements, and to adduce evidence. 

When a Court or a Public Servant makes a complaint Public 
under section 195 of the Code, it or he is not bound to hear comptoits. 1 
the person against whom the order is made. But, except in 
very simple cases, it is often best to hear the person concerned, 
and to record all that he has to say against the making of the 
complaint. Equally when proceedings are taken under sections 
476, 476A or 476B of the Code, the person concerned should 
have opportunity to show cause against the proposed order. 

Unless the Appellant also appoints a Pleader, the Court Appeals 
need not have the Appellant before it when hearing an s. 421 
appeal sent in from the Jail. In practice the Court does 
not have the Appellant before it in the majority of such 
cases, unless he has been released on bail. And, if a pleader 
has been appointed, the Appellant is present only by Pleader 
when he himself is in Jail. But the Court can send for the 
Appellant to be present at the hearing of an appeal if it 
thinks fit to do so. 

A Court need not hear any party in a proceeding in Revision. 
Revision unless it proposes to make an order adversely s. 440 
affecting the Accused in some definite way, in which latter 
case it must allow him to be heard. But any party may 
be heard in Revision at the discretion of the Court. 

The attachment of the property of a proclaimed offender Attachment 
under section 88 of the Code is necessarily ordered in his P ° P 
absence. 

It was noted in Chapter XV that when one of several When one 
Accused persons becomes incapable of standing his trial,in^pabkof 
but is represented by Pleader, section 540A of the Code attendin e 
gives the Court discretion to proceed with the trial in his 
absence, but in the presence of his Pleader. 
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The Eights of the Prosecution, and the Eights of the 

Defence. 

In the greater part of Civil litigation the parties have 
equal rights before the Court and against each other. On 
each point of fact in dispute the burden of proof lies upon 
one of the parties, it being the duty of that party to prove 
that fact, while the other party is entitled to a finding on 
that point if the first party fails in this task. Taking the 
case as a whole, the burden of proof is set off by the right to 
begin. And, in general, no party in a Civil suit is entitled 
to an exceptional position, for instance, to obtain an injunc¬ 
tion, or to get an attachment before judgment, unless he can 
show to the satisfaction of the Court some course of conduct 
pursued by his opponent indicating an intention to defeat 
the ends of Justice. 

The Law of Criminal Procedure in determining the 
rights and duties of the parties maintains them substantially 
on a footing of equality, just as civil litigants are so maintained, 
but, in view of the consequences following a conviction, 
places more emphasis on the duty of the Prosecution to 
make out its case, and, in view of the serious consequences 
of crime going unpunished, acts with a severity unknown to 
Civil Courts against an Accused person who shows a deter¬ 
mination to defeat the ends of Justice. How this latter end 
is compassed is shown in Chapters V and XIX of this book, 
and here it is proposed to summarize for facility of reference 
the rights assigned at various places in the Code to one side 
or the other, and such similar rights as are confirmed by 
the constant practice of the Courts. 

Each sjde has the right to receive all proper assistance 
in reasonably placing its case before the Court. The resultant 
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of the Court at each kind of trial or inquiry have 
been discussed in Chapters IX, X, XI and XII, where 
it has been seen that the Court is to help the parties to 
secure the production of evidence unless there be reason to 
think that an application is made for improper purposes, 
but that it possesses more discretion in unimportant than 
in important cases. The Prosecution is, however, subject to 
a duty to which the Defence and parties to civil litigation 
are not subject, in that it must place the whole case fairly 
before the Court, and must not let itself be swayed by 
undue bias or by malice. This ideal is usually unattainable 
in private prosecutions, but in dealing with such cases Judges 
and Magistrates can usually be trusted to discount adequatelv 
arguments and evidence for the prosecution. When the 
Public Prosecutor appears in a case it is emphatically his duty 
to place all material facts which have come to his knowledge 
before the Court, if he believes those facts to exist or to have 
existed, notwithstanding that some of them may go to show 
that perhaps the Accused is not Guilty or, that the extent of 
his guilt is less than what the actual charge implies. This duty 
leads of necessity to the Court’s power in Warrant Cases and 
Commitment Inquiries to stop the case at any point, and to 
discharge the Accused, if the nature of the evidence produced 
for the Prosecution is such as to make it appear that the 
charge is groundless. In fact a Prosecutor forfeits his claim 
to be heard when it is found that he is producing false evidence 
or making a mountain out of a molehill. And a Criminal 
Court, must be more ready, and alert, than a Civil Court to 
exercise its power to secure evidence not adduced by either 
party which seems likely to be material. 

The Public Prosecutor is entitled to see all the Police 
papers, and to know all that has been discovered by Police 
or other investigation. The Prosecution need not commu¬ 
nicate to the Defence any fact within the former’s knowledge 
unless and until that fact is. put in evidence in the case. 
It is usual and proper for the Prosecution to open its case 


.S. 253(2) 
S. 209 (2) 


s. 540 


Rights of a 
Public . 
Prosecutor. 



Rights as to 
the last 


word. 

S. 290. 
S. 292. 


Provisions 
as to 

searches to 
protect the 
Defence. 

S. 103. 


Cases where 
1 a particular 
origin is 
necessary. 


362 THE TRIAL OF CRIMINAL CASES IN INDIA. 

by a summary of what it is proposed to prove, and then to 
mention the names of witnesses to be produced. This is 
particularly advisable at a Sessions trial. The Prosecution 
may produce at a Sessions trial witnesses not produced 
before the Committing Magistrate, but if it does so, it 
should, certainly at the commencement of the trial, and 
if possible before that, let the Defence know that this 
will be done, the name of every such new witness being 
indicated. 

Where no evidence is called for the Defence the Defence 
is usually entitled to the last word in addressing the Court. 
WTiere evidence for the Defence is called, the Defence has 
a right to sum up its case and to attack the case for the 
Prosecution after the hearing of evidence is finished, and 
the Prosecution is then entitled to the last word. 

At searches it is for the protection of the Defence that 
the Code requires the presence of two independent witnesses, 
the making and signing of lists of what is found, and the 
giving of a copy of the lists to the person in charge of the 
place searched. The witnesses to the search are not to be 
called to the Court to give evidence unless the Court sees 
good reason for requiring their attendance. The Court should 
not attempt to make up its mind on that point until it has 
heard the other evidence for the Prosecution about the 
search. After that either side has a right to ask the Court 
to summon the independent witnesses, and any such request 
must be considered judicially, but neither side has a right 
to require that they shall be summoned, the Court’s discre¬ 
tion being unfettered. 

The Defence has a right to call upon the other side to 
show that a proper complaint from the proper authority 
or person exists in all cases dealt with by sections 195 to 
199 of the Code inclusive, namely in cases of contempts of 
the lawful authority of Public Servants, of certain offences 
against Public Justice, of offences against the State, of 
certain Criminal Conspiracies, of prosecutions of Judges and 
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Public Servants, of Breach of Contract, of Defamation, 
of offences against Marriage, and of Adultery and the like. 

It may be remarked that in cases of Offences against Justice, 
a proper proceeding under any of sections 476, 476A, 476B, 
or 478 of the Code will suffice. 

A Complainant has the right to be examined on oath and Rights of a 
heard in argument before his complaint is dismissed. 

Both sides have the right to require that the rules of jurisdiction 
the Code as to territorial jurisdiction and the joinder of o?charges" 
Charges be followed. When there is any doubt it is best to 
separate trials of persons or of Charges, so that the Accused 
may not be prejudiced. At any trial in which a Charge is S. ,>31. 
altered or added both sides may have the right to produce 
new evidence, or recall witnesses. 

In a Summons Case both Prosecution and Defence have Rights as to 
the right to require the Court to hear all and any witnesses summons 111 
actually present and in attendance. But neither side can cas * s 
demand as of right that process be issued to secure the 
production of any evidence, this being absolutely in the 
discretion of the Magistrate. The Defence has a right under 
section 247, unless the complainant is a Public Servant, to 
demand an acquittal upon the failure of the complainant 
to appear. The Magistrate may refuse to comply with this 
demand only if for some reason he thinks fit to adjourn the 
hearing to some other day. It does not appear reasonable 
to hold that such proceedings could be continued indefinitely; 
so, if a complainant continues not to appear, the Defence 
eventually will have the right to demand an acquittal. 

At the trial of a Warrant Case there are at the outset Correspond- 
certain rights of the Prosecution. The first 
witnesses actually present in Court and put into the box 
are to be heard, unless at some point in the case the Magistrate 
considers that the charge is groundless, and discharges the 
Accused accordingly, putting his reasons on record. Next 
the Magistrate must endeavour to find out from the com¬ 
plainant or otherwise the names of all persons likely to be 
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acquainted with the facts of the case, and he then has 
discretion to summon them, or any of them, or none of 
them, as he sees fit. When a charge is drawn in a Warrant 
Case trial the accused has a right to have it read and 
explained to him, and then to be asked whether lie wishes 
to cross-examine any of the witnesses for the prosecution 
already examined. He has a right to recall and cross- 
examine any suoh witnesses. He also can require the Court 
to hear any witness whom he actually produces in Court. 
He also has the right to apply for process to compel the 
attendance or production of evidence for the defence, and 
to have that process granted, unless the Magistrate sees fit 
to refuse to grant it (recording his grounds for doing so), 
because he thinks that the application in respect of that 
evidence is made for the purposes of vexation or delay, or 
for defeating the ends of justice. The Accused has no right 
to obtain the renewed attendance of a witness whom he has 
either cross-examined or had opportunity to cross-examine 
after the charge was framed. 

ing^ights^in Section 208 of the Code requires a Court inquiring into 
commitment a case with a. view to commitment to hear every witness 
Inquiries. w j 1Q actually present in Court and is put into the box by 

either side. And each side may ask the Court to exercise 
its discretion to summon other witnesses. The Defence then 
has the right to have the charge explained and to obtain 
a copy of it, if one be drawn. The Defence further has a 
right to put in a list of witnesses to be summoned for the 
defence at the actual trial immediately or reasonably soon 
after the drawing of a charge. And the Court must consider 
that list. The Defence also has the right to tender further 
lists of such witnesses later on. But the consideration or 
summary rejection of any such further list is in the Magistrate’s 
discretion. When a list has to be considered or is accepted 
for consideration, the Defence normally has the right to have 
all the witnesses named in it summoned to give evidence 
at the trial. But in order that this right may not be abused. 
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gistrate may require the Defence to satisfy him that 
the evidence of any given witness is material, if he thinks 
that such witness is included in the list for purposes of 
vexation or delay or for defeating the ends of justice. In 
order that the Prosecution may not be hampered at the 
trial the committing Magistrate has to take bonds to appear 
at the trial from the complainant and the witnesses for the 
prosecution who have appeared before him. The Prosecu¬ 
tion has a right to request a Magistrate to hear further 
evidence under section 219 of the Code. Whether actually 
to do so or not is in the Magistrate’s discretion. If he does 
hear it the Defence has the right to insist that the Accused 
be present if this is possible; that is, unless it is impossible 
for him to be present, he must be. 


<§L 
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At a trial by Jury before the Court of Session both Rights at 
Prosecution and Defence have the right to challenge any friX' S 

jurors, on a proper ground in each case. At S ' 2 77 (*)* 


number of jurors, on a proper ground in each case. At 
all trials before the Court of Session the Prosecution has the 
right to put into the witness-box every witness whom it has 
present. If any of them have not before been heard of by 
the Defence, then this is good ground for the Defence to 
protest that the Court should not give credit to them. But 
the Court must hear them. It can, however, either before 
or after hearing them, adjourn the trial so as to give the 
Defence opportunity to be prepared to meet their evidence. 
When the case for the Prosecution is concluded at a Sessions 
trial, the Defence has the right to have all the witnesses 
whom it may have in attendance heard. This is quite 
independent of the fact of any of them having or not having 
been heard of in the case before. The Accused need not 
mention in his list put in before the committing Magistrate 
witnesses whom he can produce without the issue of process. 
But if a witness mentioned in such a list, whom the Magistrate 
has not refused to summon acting under his power so to 
refuse, be not present the Accused is entitled to obtain an 
adjournment so that all reasonable effort may be made, and 
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$11 ^coercive process issued, if 
witness’s attendance. 

Right to aid Section 340 of the Code gives to the Accused the right 
of a Pleader. fc0 represented by a Pleader. A Pleader is, in the first 
place, any duly qualified Advocate, Vakil, Attorney, 
Pleader or Mukhtar. In the second place, the word includes 
any person who is specially allowed by the Court to appear 
and act as a Pleader for the purposes of a particular proceed ¬ 
ing. It would be wrong for a Court to allow some one 
person to act in this way time after time in several cases 
concerning different persons or different happenings. 
Section 4 (r) of the Code in giving this extension of meaning 
to the word “Pleader” merely intends to permit persons 
who for sufficient reason cannot be represented by a legal 
practitioner to be represented by some personal friend or 
relation Avhen accused before a Court;. And section 340 
enforces the principle that a person who is called upon to 
aocount to a Court for bis actions is to be allowed the assist¬ 
ance of persons learned in the Law to enable him to help 
the Court in sifting the evidence against him, and to put 
before the Court all proper arguments going to show that 
what be may be proved to have done did not amount to an 
offence, so as to remove any quality of unreasonableness 
there might otherwise be in the enforcement of the principle 
that every citizen is presumed to know the Law. The 
provisions of the Code about the examination of the Accused 
bring out the principle that be is to have opportunity to 
explain away, if he can, the case against him. To enable 
the. Accused to do this effectively, legal advice and assistance 
may be necessary. In most cases not dealing with actual 
offences persons called upon to show cause in a Criminal 
Court may give evidence on their own behalf. 

Section 345 of the Code confers on the Prosecution the 
absolute right to compound all cases of certain offences. 
The Court in its discretion may allow the Prosecution to 
compound cases of certain other offences. 
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^ .<jfcfection 352 of the Code confers a right on both sides, Ri z ht to 
namely that to have the proceedings generally conducted in ° P6n Court ‘ 


open Court. Section 366 requires that the Judgment is 
always to be pronounced in open Court. Subject to this, 
the Court may, for reasons of decency, exclude any person 
or persons, or the public generally, at any stage of proceed¬ 
ings before it. This power to exclude may also be exercised 
if at any time the presence of a particular person in Court 
is likely to interfere with the course of Justice. For instance, 
a person might station himself in the Court or in its precincts 
in order to intimidate witnesses. Or a witness who had not 
been heard might force himself into Court to hear what other 
witnesses said, and to tutor himself thereby. 

Section 353 of the Code deals with a similar right of the Right of 
Accused, namely that to have all the evidence taken in his accuse d to 
presence, or, where he need not attend personally, in the evidence 
presence of his pleader. Exceptions to this have been glven ‘ 
discussed in the preceding Chapter. Section 361 of the Code 
enacts a necessary addition, namely that if the evidence be 
given in a language not understood by the Accused he is to 
have it interpreted to him. Where he is allowed to appear 
merely by Pleader, the language of the Court must be used 
for the interpretation if the Pleader does not understand the 
language in which the evidence is given. The principle is 
that no man is to be condemned on evidence which he does 
not understand or does not hear. 

Section 364 of the Code requires that the whole of the Right of 

statement of the Accused be placed on record, no part of accuse d to 
•, i • . . j meet case 

it being omitted, and no condensation being attempted, against him 


Every question asked, and the whole of each answer, arenatS?* 


to be recorded. This secures the right of the Accused to 
have the attitude assumed towards him by the Court put 
upon record, so that if he has cause to impugn that attitude 
lie may be able to do so. Exception is made in the case of 
Summary Trials, where the examination of the Accused need 
not be recorded in the language of the Court or in the 
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language in which he is examined but merely in the language 
i n which the Magistrate frames his record. 

The provisions as to Judgments contained in sections 
366 and 367 enforce the right of both sides to have a lucid 
explanation of the final order of the Court, and of the reasons 
for it, and of the legal consequences of it, placed upon 
record in all cases, except in those of minor importance. 

The Code provides that a sentence of Death passed by 
a Court of Session shall be subject to confirmation by the 
High Court. This and the provisions of Chapter XXVII of 
the Code as to the manner in which the High Court is to 
exercise the special jurisdiction so conferred constitute a 
right of the Defence to the effect that the most severe 
sentence allowed by Law shall not be passed unless that 
sentence and the finding upon which it is based are passed 
or concurred in by the Court of highest jurisdiction. In fact, 
except in the Presidency Towns and appeals by the Local 
Government in Capital cases, no person can be sentenced 
to Death unless each of two tribunals is satisfied that there 
is real proof by reliable evidence that he committed an 
offence meriting that sentence. A reference of a Capital 
sentence differs from an' appeal, for upon its hearing it is 
not for the Accused to make out that the finding of the 
Court of Session is wrong, but for the Prosecution to satisfy 
the High Court that both finding and sentence are right. 
When there is a successful appeal against an acquittal in 
a Capital case there is at least the double hearing though 
not the concurrent finding. But in the Presidency Towns 
the finding of one tribunal, alone and unsupported, is enough 
to make a sentence of Death both legal and final. 

Sections 407, 408, 410, and 411 of the Code give to the 
Defence the right to appeal in most cases of conviction. 
Sections 412, 413, and 414 restrict or abolish that right in 
certain cases. An exception to the rule that the Defence 
must always be heard is contained in section 421, as, if a 
convicted person appeals from the Jail and does not appoint 
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the Court need not formally hear the Appellant, 
need only consider his written grounds of appeal. 

Chapter XXXII of the Code, by empowering certain Ri S h . ts in 
Courts to consider certain cases in revision, by implication proceedings, 
empowers both sides to apply to such a Court to exercise 
those powers. Section 440 of the Code contains a restric¬ 
tion on the general rights of both sides. When a Court 
deals with a case in its revisional jurisdiction, neither side 
has an absolute right to be heard. But the Court has 
discretion to hear either or both. The principle on which 
this is founded is that when an appeal is allowed by the 
Code recourse should be had to that remedy, while when 
no appeal, or no further appeal, is allowed the order con¬ 
cerned is intended normally to be final, so that argument 
about it will often be largely futile. Furthermore, it is not 
good policy to encourage people to go to the Courts merely 
for purposes of self-advertisement, as many persons would 
probably do if they could impugn any and every order of a 
subordinate Court, and insist upon being heard at length 
when doing so. 


Section 403 of the Code enacts the well-known principle Right to 
that no person is to be put twice in jeopardy for the same original 
Of course if the first conviction or acquittal be set tnal ‘ 


crime. 


xside in appeal or revision, and no acquittal or conviction, 
as the case may be, be substituted for it, the person con¬ 
cerned can no longer be said to have been either acquitted 
or convicted, and may be tried again. But the general right 
not to be tried twice for the same matter is one of the most 
valuable rights of the Defence. 

Sections 487 and 556 of the Code give to both parties, to 


0 ~ - - r— —> rugzit to 

but in most cases the Defence alone would be concerned, tr * a * 

9 unprejudiced 


! 'he right not to be tried by a Judge or Magistrate personally Court 
prejudiced against them, or by a Judge or Magistrate whose 
previous administrative or judicial work has required him 
to arrive at an opinion one way or the other as to the facts 
or the justice of the particular case in hand. This is merely 
S, co 24 
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an instance of the general right of the citizen to be 
by impartial tribunals. 

Sections 496, 497, and 498 of the Code lay down in wha.t 
circumstances the Defence may demand Bail. Other provi¬ 
sions in Chapter XXXIX of the Code set out the rights of 
the Prosecution in regard to securing that the Bail shall be 
a reality, and not a mere form enabling the Accused to 
escape from Justice. Section 514 continues these provisions 
for security by making bonds forfeit if Bail be broken. 

Section 526 gives to both Prosecution and Defence the 
right to ask the High Court to transfer a case, for good 
reason, to some other Court than that seized of it. The 
actual transfer is a matter of discretion. The High Court 
is not at all bound to accede to such a request. The Prose¬ 
cution, in the person of the Public Prosecutor, must be 
informed of the making of such an application before the 
time for hearing it comes on. The High Court can exact 
security from an applicant to guard against abuse of this 
right. 

Chapter XLV of the Code, dealing witli irregular proceed¬ 
ings, contains some provisions which confer rights on the 
Defence, and others which enable the Prosecution to uphold 
proceedings which are irregular only in point of bare form, 
the irregularity not having caused any failure of justice. 
Section 529 validates certain orders even when made by 
a Magistrate who had not power to make them, provided 
that the Magistrate acted in good faith. In all these cases 
no person could be really injured by any of these orders, 
and any inconvenience caused would at most be transient. 
When a case is transferred without power to do so, and the 
Court to which it goes has no jurisdiction of its own to try 
the case, the trial is void on the latter ground, while if there 
is jurisdiction to try, and the Court itself is not objected to 
when the transfer is made, then plainly no one appears to 
have been wronged. Section 530 protects the Defence 
against another series of acts by Magistrates if they are 




371 

ut jurisdiction. If the list be carefully looked 
through, it will be seen that in each case lasting wrong might 
ensue. 

* Section 511 of the Code enables rules to be made relieving Expenses of 
both sides of some expense. Where a case comes within w * tnesses 
those rules, which usually do not apply in compoundable 
or non-cognizable cases unless the Court sees fit to make an 
exception, both Prosecution and Defence are entitled to have 
the expenses of their witnesses paid. This of course is always 
subject to certain provisions of the Code giving the Court 
discretionary power to require the expenses to he deposited 
in Court by the party before process issues. 

Section 545 of the Code allows the Prosecution or any C° in i )eilsa ' 
person injured to be compensated, in the discretion of the t 

Court, for wrong done by the Accused in committing the 
offence and for the expenses of the prosecution, if the 
Accused be convicted and fined, such compensation to be 
paid out of the fine. There follows the result that in a 
subsequent Civil suit against the Accused for compensation 
he can call upon the Civil Court to take into consideration 
the compensation recovered from him by the steps taken 
under section 545. Sections 250 and 553 of the Code 
confer a similar power in certain cases to order compensation 
to be paid to Accused persons wrongfully brought before 
the Court. 

Section 548 of the Code enables all persons concerned in Right to 
a case to obtain copies of all the principal proceedings therein, copies ' 
including the depositions of witnesses. This goes on the 
principle that proceedings in the Courts are public. Section 
371 contains a particular application of section 548. It 
entitles the Accused to a copy or translation of the judgment 
upon application and without delay. Without this the right 
of appeal might become nugatory. 

Section 162 of the Code provides that when a person’s Right to 
statement has been reduced to writing at a Police investiga- statements 
tion, and that person is a witness for the prosecution at an to Police. 
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ensuing trial, the Defence may require the Court to refer 
to the statement recorded at the investigation. Anything 
found by the Court to be not relevant, or the disclosure of 
which the Court considers inexpedient in the public interests 
and unnecessary for the ends of justice, will not be disclosed, 
but all of the statement which does not come under these 
provisions is to be communicated, by means of a copy, to 
the Accused. The Defence has no other right to know of 
the proceedings of the Police, except so far as they come 
into evidence in examination-in-chief or through cross- 
examination. 


CHAPTER XXI. 


S- 3 i (a) 
Sched. V 
Form 
XXXIV. 


Execution of Sentences. Commutations. 

A warrant issues authorizing some person to carry Warrants to 
out every sentence and each of certain orders passed by a sentences. 
Criminal Court. This warrant should be issued without 
delay by the Judge or Magistrate who made the order or 
by his successor in office. When a Court of Session passes 
a sentence of Death, then, as that sentence is subject to 
confirmation by the High Court, a. warrant is issued reciting 
the fact of the conviction and. sentence and authorizing 
and requiring the detention of the person convicted in 
custody until the orders of the High Court be made known. 

In other cases the warrant is to authorize or direct the actual 
execution of a punitive sentence, or the attachment or sale 
of property to realise a fine or other sum made payable by 
the Court’s sentence or crder, or the conversion of a fine 
into a sort of Civil decree. The High Court must order the 
postponement of sentence of Death passed upon a woman 
if she be found to be pregnant, until the pregnancy terminates, 
and in such cases the High Court can further commute the 
sentence of its own motion, even though it may have already 
confirmed it. It is submitted that when a Court of Session 
tries a woman on a charge for which Death is not the only 
legal punishment, and considers her guilty and deserving of 
sentence of Death, but discovers, before passing sentence, 
that she is pregnant, it is right to sentence her to transporta¬ 
tion for life, stating the pregnancy as the reason for doing so. 

"When a person is sentenced to imprisonment either warrants of 
substantively or in default of payment of a fine, or to imprison- 
transportation, a warrant is issued to the Superintendent or s ^ 
other officer in charge of the Jail authorizing and requiring 
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him to carry out the sentence. When both the prr 
and the warrant have reached the Jail the prisoner comes 
under the provisions of the Prisons Act, and the sentence is 
carried out in accordance with them. Section 541 of the 
Code empowers the Local Government to determine the 
place of confinement. 

E When, upon conviction, a person is sentenced to pay 
a fine, and the fine is not paid forthwith, then, subject to 
a power to be dealt with later to give time for payment, 
the Court has discretion to issue a warrant for the levy of 
the amount of the fine by the attachment and sale of any 
moveable property belonging to the offender. Additionally 
or alternatively it can issue a warrant to the Collector of 
the District authorizing him to realise the amount of the 
fine by Civil process against the offender’s property of all 
kinds. A warrant of this latter description is to be treated 
as a decree in favour of the Collector which can be executed 
by the nearest Civil Court competent to execute a decree 
for that sum. The execution will be subject to the provi¬ 
sions of the Code of Civil Procedure, objections to attachment 
being determined under that Code, and property exempt 
from attachment under that Code remaining so exempt. 
An exception to this general application of the Code of Civil 
Procedure is that the use of arrest in such an execution is 
forbidden. A Criminal Court’s own warrant of attachment 
can be executed without furtheriormality within that Court’s 
jurisdiction, and elsewhere after endorsement by the District 
Magistrate or Chief Presidency Magistrate having jurisdiction. 
Provision is made for the determination under rules made 
by the Local Government of any claim made by a third 
party to property attached under such a warrant. If a 
sentence is of fine only, and the fine is not paid forthwith, 
the Court may make the fine payable at a later date. No 
warrant, it is submitted, could then be issued for the levy 
of the fine until that later date arrived. If the Court so 
kes the fine payable at a later time it will also suspend 
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of any sentence of imprisonment ordered in 
default of payment of the fine, upon the execution by the 
offender of a bond for his appearance, with or without 
sureties as the Court may order in its discretion. The bond 
will bind the offender to appear before the Court on the 
date or dates fixed for the payment of the fine. The Court 
may order the fine to be paid in one sum, or in two instal¬ 
ments, or in three instalments. If payment in one sum is 
ordered the date for payment must be not more than thirty 
days later than the date of the order, that is, usually, the 
date of the sentence. If there are to be two instalments 
the first must be payable not more than thirty days later 
than the date of the order, and the second not more than 
thirty days later than that. With three instalments these 
same conditions hold for the first and second instalments, 
while the third must be payable not more than thirty days later 
than the second.. If the fine or any instalment is not realised 
on or before the date so fixed for its payment, the Court has 
full discretion to order that the sentence of imprisonment 
in default of payment be carried into effect at once, and 
on making such an order would send the offender to the 
Jail with an appropriate warrant, and would take steps 
under section 386 of the Code for the recovery of the fine. 
When a term of imprisonment in default of payment has 
been undergone in full, then, notwithstanding that the fine 
or part of it may still remain unpaid, no Court is to issue 
a warrant for its levy by Criminal process, or a warrant 
to the Collector empowering him to recover the amount, 
unless for special reasons to be recorded in writing it considers S. 
it necessary to do so. Here we have “ special reasons,” 
not merely “ reasons,” and “ considers it necessary,” not 
merely “ thinks fit.” That is to say, that when a sentence 
in default of payment of fine has been served the fine should 
not be recovered unless the fine is the essential or retributive 
part of the punishment. There undoubtedly are cases where 
persons commit crimes upon being paid by others to do so. 
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Recovery of 
miscella¬ 
neous pay- 


False evidence is often given in return for' a money payment. 
If a Court convicting in such a case thought it right to make 
the offender suffer a pecuniary loss exceeding what the Court 
believed that he had been paid for giving the false evidence, 
it is submitted that then it would be necessary to recovei 
the fine, even though a considerable period of imprisonment 
had been served in default of payment. If a fine is paid 
or recovered in part while the imprisonment in default of 
payment is being undergone, the imprisonment automatically 
terminates when the term of imprisonment so suffered is not 
less than proportional to the part of the fine remaining 
unpaid. The Indian .Penal Code also provides that a fine 
may be realised at any time within six years after the 
passing of the sentence, or at any time prior to the expiry 
of a sentence of imprisonment for a term exceeding six years 
which is part of the same sentence as the fine. 

Payments of money not being fines can be ordered by 
Courts under various sections of the Code. Under section 


ments which ^43 all award of costs may be made in a case of a dispute 
may be about land. Under section 433 a direction as to costs may 


ordered 
under the 
Code. 


be made by the High Court when deciding a reference from 
a Presidency Magistrate on a point of Law. Under section 
526 an award of costs may be made by the High Court when 
it decides an application for transfer. So, too, costs may be 
awarded by a Magistrate under section 488 (7). In none of 
these cases is any special method of recovery prescribed. 
So under section 547 of the Code these sums are recoverable 
as if they were fines. Jurors may be fined under section 


318 and Jurors or Assessors under section 332. The Code 
calls these penalties “ fines.” In the former case imprison¬ 
ment in the Civil Jail up to a term of six months may be 
ordered in default of payment, while in the latter attachment 
and sale of moveable property should be resorted to, and if 
these fail to get in the whole fine there may be an order for 
imprisonment in the Civil Jail for a term of fifteen days. 
Under section 140 the costs of setting right a Nuisance may 
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^Creeovered by the sale of any building, goods, or other 
property removed by the Magistrate’s order, or by distress 
and sale of other moveable property. Under section 514 
when a bond is forfeited and the penalty is not paid, a warrant 
will issue for the attachment and sale of the defaulter’s 
moveable property, and if the penalty is not wholly recovered 
by this process there may be an order for imprisonment in 
the Civil Jail for a term which may extend to six months. 
Under section 250 compensation may be awarded to a person 
accused both falsely and either frivolously or vexatiously, 
and it may be ordered that in default of payment Simple 
Imprisonment for a term not exceeding thirty days is to be 
suffered. Under section 546A an award of Court-fees may 
be made on conviction in certain cases, and in default of 
payment a like order of Simple Imprisonment may be made. 
Under section 553 compensation for an arrest caused without 
sufficient grounds in the Presidency Towns may be awarded. 
This is recoverable as if it were a fine, and if it cannot be 
recovered there must be an order that the person in default 
is to suffer Simple Imprisonment for a term not exceeding 
thirty days. Under section 488 (3), when, without sufficient 
cause, compliance is not made with an order for maintenance, 
a warrant may be issued for levying the amount due in the 
manner provided for levying fines, and if anything remains 
unpaid after execution of the warrant there may be a sentence 
of imprisonment (apparently of either description) for a term 
not exceeding one month for each month’s allowance or part 
of a month’s allowance still unpaid. But a warrant may 
issue only iii respect of sums due not more than a year 
previously. In all these cases the imprisonment ceases when 
the money is fully paid. The instances above set out appear 
to be all in which the Code provides for the payment of 
money, other than a fine on conviction for an offence. Section 
388 (2) of the Code provides that the provisions discussed 
above as to the postponement of the execution of a sentence 
of imprisonment in default of payment, and as to allowing 



Execution of 
sentences of 
Whipping. 


S. 39-1 


V 37S THE triat/of CHIMIN AT. CASES IN INDIA . 

time to pay, with, discretion to allow payment by instalments, 
shall be applicable also in any case in which an order for the 
payment of money has been made, on non-recovery of which 
imprisonment may be awarded, and the money is not paid 
forthwith. No doubt there will be cases under Special and 
Local Laws where the application of this provision may be 
appropriate. But out of the cases of miscellaneous money 
payments which can be ordered under the Code, and are 
neither called fines nor made recoverable as fines, and in 
which non-recovery may be followed by imprisonment, we 
find that in those coming under sections 514 and 488 (3) there 
must be the issue of a warrant, and its return without 
complete execution, before imprisonment can be ordered, 
and that in those coming under section 553 it seems that 
the words (< may be recovered as a fine imply that attach¬ 
ment and sale must be resorted to in the first instance. 
Necessarily therefore there must be delay in these cases 
coming under sections 514, 488 (3), and 553 before imprison¬ 
ment can be ordered. Therefore the only miscellaneous cases 
under the Code to which section 388 (2) seems properly 
applicable are those coming under sections 250 and 546A. 

If a Presidency Magistrate passes a sentence of whipping, 
and does not combine it with imprisonment for more than 
six months, or with fine exceeding two hundred rupees, there 
is no appeal against it. Every other sentence of whipping 
passed by a Court other than a High Court is open to appeal. 
It is therefore provided that there shall be opportunity to 
appeal before the sentence is carried out. When the sentence 
is one of whipping combined with imprisonment, this is 
effected by a provision that the whipping is not to be 
inflicted until the expiry of fifteen days. If the offender 
appeals within that time the whipping will not be carried 
out at all unless the appellate Court upholds that part of 
the sentence. It will be further delayed pending the orders 
of that Court. If the sentence is of whipping alone the 
offender is to be allowed to offer bail, and if he does so to 
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of the Court the infliction of the whipping 
is to be postponed, again for fifteen days, and the same 
conditions apply as to awaiting and complying with the 
orders of the appellate Court, if an appeal be made within 
that time. When an appeal is made and the appellate Court 
confirms a sentence of whipping it will be carried out as soon 
as practicable after receipt of that Court’s orders. If no 
appeal is made within the fifteen days allowed, then, whether 
the sentence be or be not combined with imprisonment, it 
will be carried out as soon as practicable, after the expiry 
of that time. If bail to the satisfaction of the Court is not 
provided at the passing of a sentence of whipping only, it 
will be carried out at the earliest time which the Court may 
consider convenient. It is to be noted that these provisions 
about the postponement of the infliction of sentences of 
whipping only apply equally to the Courts of Presidency 
Magistrates, though the references to appellate Courts are, 
strictly speaking, not applicable in the case of many such 
sentences ordered by such Courts. Usually whipping will 
be inflicted in the presence of the officer in charge of 
the Jail, and it is submitted that in cases of whipping 
combined with imprisonment this course should very seldom 
be departed from. But in all cases the Judge or Magistrate 
may have it inflicted either in the presence of that officer, 
or in his own, and, subject to what has been said above, 
can prescribe the time and place for its infliction. On a 
sentence of both imprisonment and whipping the warrant 
consigning the offender to the Jail will mention both punish¬ 
ments. When bail is furnished it obviously should be for 
the appearance of the person sentenced both at the expiry 
of fifteen days and after the pronouncement of the sentence 
of the appellate Court. A sentence of whipping is not to be 
passed upon a female, or upon a male whom the Court holds 
to be over 45 years of age, and no sentence of whipping can 
be combined with a sentence of death, or of transportation, or 
of imprisonment for more than five years, or of imprisonment 
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for less than three months. The maximum sentence of 
whipping for a person under sixteen years of age is fifteen 
stripes, and that for a person above that age is thirty stripes. 
A good deal of this is substantive Law more appropriate 
for inclusion in the Whipping Act than in the Code. No 
sentence of whipping is to be carried' out until the offender 
has been medically examined to see whether he is in such 
a state of health as to be able to suffer the sentence without 
risk to his life or of serious permanent injury. But if it 
be not practicable to obtain the attendance of a medical 
officer to examine him the Magistrate or Officer (meaning 
no doubt “ Officer in charge of the Jail”) present may act 
upon his own view .that the offender is in a fit state of health 
to undergo the punishment. There will be cases where this 
is a responsibility rather too great for a non-medical man 
to undertake, and as there is full discretion to fix the time 
and place for the execution of a sentence of whipping, and it 
seems impossible that a Jail will not be visited by a medical 
officer for so long as fifteen days, there should in practice 
be no difficulty nearly everywhere in arranging for medical 
examination before execution of the sentence, even thougn 
this should involve sending the offender to a place at some 
distance from where the Court is sitting at the time of 
passing sentence. Where it appears to a Medical Officer, 
or to the Magistrate or Officer present, that during the 
execution of a sentence of whipping the offender is not in 
a fit state of health to undergo the remainder of it, the 
execution of the remainder of the sentence is to be suspended. 
When owing to the state of health of the offender a sentence 
of whipping is not carried out at all, or is carried out only 
partially, the offender is to be kept in custody until the 
Court can revise the sentence, that is, presumably, until he 
can conveniently be produced before the Court and the fact 
be reported to the Court. The Court may remit the penalty 
of whipping in its discretion, and it is submitted that it 
would usually be right to remit the remainder of such 
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ppii|M]merjt when the greater part of. it had been inflicted 
before execution of the sentence was suspended. But the 
Court can, in its discretion, pass a sentence of imprisonment 
or of fine in lieu of the sentence, or of the uninflicted part 
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of the sentence, of whipping. When no part of this latter 
sentence has been inflicted it usually will be right to pass 
a substituted sentence. The following limitations must be 
observed. Neither the imprisonment nor the fine ordered 
must exceed either the maximum provided by the Indian 
Penal Code for the offence for which there was a conviction, 
or the maximum of its kind which the Court is ordinarily 
competent to inflict. And the imprisonment must in no 
case be for more than one year, nor must the fine exceed 
five hundred rupees. If the whipping did not originally 
stand alone then the imprisonment or fine imposed along 
with it must be added to the imprisonment or fine imposed 
in lieu of it in ascertaining whether the first and second of 
these limitations have been infringed. Presumably if a 
sentence of whipping has been passed at a Summary Trial 
the imprisonment in lieu of it can not be for a term exceeding 
three months. 

Section 396 of the Code deals with the case of an escaped Sentences, on 
convict, who is convicted again before the sentence from Evicts, 
which he escaped has been carried out. A person ordered 
to suffer imprisonment in default of finding security for 
keeping the peace or being of good behaviour under the 
provisions of section 123 of the Code is not a convict, inas¬ 
much as he is not undergoing punishment on conviction for 
an offence. If an escaped convict be sentenced to death, 
fine, or whipping the new sentence is to take effect at once 
and the appropriate warrant will be issued. If, too, he be 
sentenced to a punishment not one of those three, but more 
severe in kind than that which he was undergoing when 
he escaped, the new sentence will take effect at once. If 
it be equal to or less severe in kind than the sentence from 
which the offender escaped the new sentence will not take 
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effect until after tlie old one has been served out 
section further contains a list of punishments in order of 
severity. 

Section 397 of the Code provides that when a person 
undergoing a sentence of imprisonment, penal servitude, or 
transportation is sentenced to any one of those three punish¬ 
ments the older sentence is usually to be completed before 
effect is given to the later punishment. But the Court has 
discretion to direct that the subsequent sentence shall run 
concurrently with the previous one, and a separate discretion 
to direct that a sentence of transportation do take effect 
at once in spite of an earlier sentence of imprisonment. 
And all substantive sentences of imprisonment, penal 
servitude or transportation are to be served out before a 
sentence of imprisonment in default of payment of fine, to 
which the same offender is liable, takes effect, even though 
the sentence in default of payment of fine be attached to a 
substantive sentence of imprisonment, penal servitude or 
transportation earlier in date than one or more of the other 
such substantive sentences. The provisions of sections 396, 
397 and 398 must not be confused with those of section 
35 of the Code regarding consecutive or concurrent sentences. 
It is provided by section 398 of the Code that nothing in 
section 396 or section 397 shall be so interpreted as to 
excuse a person-from any part of the punishment to which 
he is liable upon his former or subsequent conviction. 

Section 399 of the Code applies only where the Reforma¬ 
tory Schools Act is not in force. It enables a Court to send 
any convicted person sentenced to imprisonment, and 
appearing to be under the age of 15 years, to a Reformatory 
established by the Local Government instead of to the 
Criminal Jail. 

When the warrant for the carrying out of any sentence 
has been fully complied with, it is to be returned to the Court 
issuing it with an endorsement by the officer to whom it is 
addressed certifying the manner in which it has been executed. 
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iince, a warrant of distress might be satisfied by 
to the officer executing it of the whole of the fine, 
lis would be endorsed on the warrant, and signed by 
the officer. 

When a sentence is set aside, or modified, or altered in Orders of 
appeal or revision, the Court which passed it must take courts 0 ' 
immediate steps, upon receipt of the orders of the appellate ss. 425 ( 2 ), 
or revisional Court, to substitute the new sentence for the 442 
old one, or to stop the execution of the sentence and to 
cause the release of the Accused, as the case may be. When 
a conviction is set aside and the Accused is in imprisonment, 
or in other custody, he must be released, unless a new trial 
for a non-bailable offence has been ordered. The new orders 
are communicated by a new warrant to be substituted for 
the old one, and conveying the new sentence, or by directions 
to stop execution of the sentence altogether, as the case may 
be. Where a fine has l&een paid in or realised and is set 
aside in whole or in part in appeal or revision, it must, upon 
application from the person fined, be refunded to the extent 
to which it has been set aside. Where a conviction is set 
aside, or a detention is terminated by reason of a reduction 
of sentence ordered by a superior Court, the person concerned 
will not be released if there be a warrant in existence autho¬ 
rizing his detention in respect of some different matter. 

Usually a sentence is served out in full subject to any Remissions 
remissions made under Rules framed under the Prisons Act. of seritence ' 
But Chapter XXIX of the Code gives both to the Governor- s * 401 
General-in-Council and to the Local Government power to 
suspend the execution of a sentence or to remit the whole 
or any part of a punishment. This may be done uncondi¬ 
tionally, or on conditions accepted by the convicted offender. 

The Government concerned may call on the Judge who 
tried, or who heard in appeal, a case where such action is 
in contemplation to state his opinion on the question of * 
whether such suspension or remission should be granted or 
refused, with his reasons for such opinion and to submit 
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a copy of tlie record of the case. When a ser 
suspended or remitted conditionally the Government 
the suspension or remission is the sole Judge of whether the 
condition has been kept or broken, and if it considers that 
the condition has been broken it can cancel the suspension 
or remission, whereupon, if the person concerned be at large, 
he can be arrested and remanded to undergo the remaining 
portion of the sentence. The condition need not be one 
which the person concerned is able to fulfil personally. 
But, as stated above, it must have been accepted by him. 
As an instance of a condition which cannot be performed 
personally, A might be conditionally released upon condi¬ 
tion that B, C , and D, relations of his, and residents in tribal 
territory, ceased to make plundering raids into British 
India. 

The Code contains a saving of the inherent power of 
the Crown to grant pardons, reprieves, respites and remissions 
of. punishment. This power exists throughout His Majesty’s 
Dominions unless expressly and clearly removed by legisla¬ 
tion. 

f Section 402 of the Code empowers either the Governor- 
General- i n- Counoil or the Local Government, without the 
consent of the person concerned, to substitute a less severe 
for a more severe punishment Punishments ranged in 
order from that of maximum severity downwards run as 
follows :—death, transportation, penal servitude, rigorous 
imprisonment, simple imprisonment, fine. A substituted 
term of imprisonment may not exceed in length the term 
to which the offender might have been sentenced. Nothing 
is said of any limit to the amount of a substituted fine. So 
far as the words of section 402 go, it would therefore appear 
that a person convicted of Theft by a Magistrate of the 
first class might be sentenced to simple imprisonment for 
two years in substitution for a sentence of rigorous imprison¬ 
ment for one year, or that a person convicted of Voluntarily 
Causing Hurt might he sentenced to a fine of one thousand 
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in substitution for a sentence of simple imprisonment 
for one day. But one cannot imagine the Executive Govern¬ 
ment using its powers in so eccentric a manner. 

Sections 124 and 125 of the Code give to District Release of 
Magistrates and Chief Presidency Magistrates power to direct bound over, 
the release of persons sentenced to imprisonment on failure 
to provide security to keep the Peace or to be of Good 
Behaviour, and power to cancel bonds and security furnished 
for either of those purposes. 

Section 480 of the Code empowers any Court, Civil, Pardon on 
Criminal, or Revenue, to punish summarily any of certain contem?t° r 
offences against its authority committed before itself, and 
section 484 enables a Court which has done so to remit the 
punishment imposed by it should the offender thereafter 
apologize or submit to the orders of the Court. 

In addition to the above provisions sections 54 and 55 Provisions in 
of the Indian Penal Code give to both the Governor-General- Cod<f en<l1 
in-Council and the Local Government power to commute 
any sentence of death or of transportation for life without 
the consent of the offender. 

The provisions of section 401 of the Code both as to Provisions 
unconditional pardons and as to conditional pardons apply 
to all persons affected by orders of Criminal Courts restrid- *° persons 
ting liberty or imposing a liability upon any person or etc. ° Ver ' 
upon any person’s property. For instance, they apply to 
persons ordered under section 123 of the Code to be kept 
in imprisonment in default of giving security. 
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CHAPTER XXII. 

Turbulent Persons, and Habitual Offenders. 

There are quarrelsome people in every country in the 
world, and there are some quarrels which may lead to 
violence and even to serious crime, so Magistrates are given 
power to bind over those whose quarrels are likely to break 
out into violence, so that it may be to the interest of the 
disputants to keep the peace. The principals may further 
be required to provide sureties to their bonds, so that the 
sureties too may have a similar personal interest. A surety 
ought not to be even a remote party to the quarrel, for, if 
he is no party to it and the peace he broken, he will not 
have even a malicious satisfaction to set off against his 
pecuniary loss. 

Certain forms of propaganda, if carried on without any 
restraint, may induce ignorant persons to do harmful things, 
they may by circulating falsehoods, or even more deadly 
half-truths, cause ignorant persons to believe, and to act 
upon the belief, that malicious designs are being entertained 
which in fact are not entertained by anyone, the really 
malicious persons being the authors of the propaganda. 
Therefore the Law empowers Magistrates to bind over the 
authors of such propaganda to be of good behaviour, that 
is to say, to conduct their campaigns of publicity on lines 
not calculated to lead to harm being caused. Here, too, 
sureties may be demanded. 

There are those who prefer a life of idleness, varied by 
occasional crime when detection seems unlikely, to one of 
honest work. There are also persons who live mainly on 
the proceeds of crime committed by themselves, or on a 
share of the proceeds of crime committed by others, whom 
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to escape detection, or assist by setting up an 
organization which affords to its supporters both opportunity 
to dispose of the proceeds of their dishonesty and a fair 
prospect of immunity from punishment. There are also 
persons who blatantly gain money or property by bringing 
improper pressure, physical or moral, to bear upon their 
inoffensive neighbours, in fact habitual bullies. All such 
persons are a moral danger to the community, and represent 
a dead economic loss which has to be met by part of the 
work of the honest members of the community. The Law Ss . J09 
therefore empowers Magistrates, upon due proof that a 
person is of such a character as is above indicated, to bind 
him down to be of good behaviour, and to call upon him 
to provide sureties that he will be of such.good behaviour. 

If the person called upon is able to produce independent 
persons of good character who are ready to go bail for his 
conduct, it is some evidence that his character is not altogether 
bad. But if he is unable to produce such sureties that fact 
goes far towards showing conclusively that he really bears 
the reputation of being an evil-liver. * 

When there is good reason to bind a person down to Possible 
keep the peace or to be of good behaviour, and the securitv c ° ns M“«>t 
is not forth coming, there is danger that the harmful acti- of freedom 
vities of the person concerned will continue unchecked if he 
remains at large. Therefore the Code allows the Courts 
to send to imprisonment persons who are called upon to s . I23 . 
provide security, and fail to do so. 

Chapter VIII of the Code is based upon the aboves<> curl < ; , to 
principles, and can now be considered in detail. The simplest kee P tkt 
case in which it appears necessary to bind a person over to Conviction, 
keep the peace is when such person is convicted of an offence 
involving a breach of the peace, or implying that the offender 
is reckless or lawless, particularly when the circumstances 
under which the offence was committed show that the offender 
harbours personal malice against some person or persons, 
or against some part of the community generally. Section 
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106 of the Code therefore empowers a Presidency Magist 
a Magistrate of the first class, a Sub-divisional Magistrate, 
or any superior Court, to call upon any person convicted of 
any of certain specified offences to provide security that he 
will keep the peace for a period not exceeding three years. 
Such an order would be over and above any sentence duly 
imposed at the conviction and in consequence of it. Such 
an order may be made only when the Court is of opinion 
that it is necessary to require the offender to execute a bond 
for keeping the peace. It is submitted that it generally is 
necessary to do so when such malice as has just been indicated 
appears to exist, and the offender appears to have the will, 
the energy and the ability to translate that malice into action. 
It must be remembered that there are some persons to whom 
a punishment is not a deterrent until they are able to look 
back on it in cold blood; on the contrary, their first impulse 
after being done with the punishment is to get even with 
the enemy, as they would put it. There is also a sufficient!}' 
common class of cases where both sides are somewhat in the 
wrong, and both commit offences; for instance, there are 
cases where both sides set out deliberately to have a fight, 
and both are guilty of rioting. In many of these security 
for future peaceableness is almost a necessity if further 
outbreaks of violence are to be avoided. The offences upon 
conviction for which such an order can be made are: first , 
all offences against Public Tranquillity except (1) being a 
member of an unlawful assembly without further aggravation, 
(2) being responsible for an offence committed by a co¬ 
member of such an assembly (if the assembly does not 
develop into a riot), (3) stirring up ill-feeling between classes, 
and (4) omitting to give information about a riot on one’s 
land; secondly, assault and other offences involving a breach 
of the peace or abetment of such offences (it must be remem¬ 
bered that causing hurt and its aggravations involve an 
assault); and thirdly, criminal intimidation. This last offence 
is a species of bullying, and is somewhat akin to the actions 
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tain classes of persons whom, as we shall see, the Code 
renders liable to be bound over to be of good behaviour. 
Commentaries on the Indian Penal Code should be referred to 
on the subject of offences against Public Tranquillity. The 
order requiring security must be made at the time of passing 
sentence, and preferably in the same judgment. The amount 
of the bond required is to be proportioned to the means of 
the person bound over, but apparently the Court is left to 
form its judgment as to those means as best it can from the 
evidence in, and the circumstances of, the case which it is 
deciding. The bond may be with or without sureties, and 
it may be for a term not exceeding three years. If, when 
trying a case of any of the offences named above, a Magistrate 
of the third class, or a Magistrate of the second class who 
is not also a Sub-divisional Magistrate, considers that such 
security should be demanded from a person held to be guilty, 
he should act under section 349 of the Code, that is, record 
a full judgment down, to the finding, but refrain from con¬ 
victing or passing sentence, referring the case to the Sub- 
divisional Magistrate or District Magistrate for final orders, 
and recording that that action is taken because he considers 
that the person found guilty, or one or some of the persons 
found guilty, should be bound over to keep the peace, under 
section 106 of the Code. Such a reference gives to the 
Magistrate to whom it is made full authority to deal with 
the case as if he had tried it himself. When a case in which 
section 106 of the Code might have been applied comes 
before a Court of appeal, or before the High Court in revision, 
then, if that section has not been applied, and if there is a 
conviction which is upheld, or if the superior Court records 
a finding of conviction and passes a sentence, that Court 
can itself take action under the section and order that 
security be provided. When an order that a bond to keep 
the peace is to be executed is attached to a sentence, then, 
if the conviction be thereafter set aside, the order for the 
execution of the bond necessarily becomes void, ipso facto . 
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Next, in Chapter VIII of the Code, come cases where, 
without previous conviction of a kind mentioned in section 
106, it is made to appear to a Presidency Magistrate, a 
Magistrate of the first class, ora Sub-divisional Magistrate 
that some person is likely to commit a breach of the peace, 
or to disturb public tranquillity, or to do some wrongful 
act that may probably cause a breach of the peace or a 
disturbance of public tranquillity. When it so appears to 
such a Magistrate, and in his opinion there is sufficient 
ground for proceeding, he may call upon the person appearing 
likely so to act to show cause why he should not be ordered 
to execute a bond to keep the peace, with or without sureties, 
to run for a term not exceeding one year. Action, therefore, 
can be taken upon information that some person or persons 
is or are likely to break the peace or to disturb public 
tranquillity, or that some person or persons is or are likely 
to do some wrongful act, as a result of which some person 
or persons, who need not be identical with the original actor 
or actors, will probably commit such a breach or disturbance. 
The danger to the peace may be direct or indirect, it may 
lie either in the probable action of the person to be bound 
over, or in action which is a probable consequence of his 
action, but it must appear to be a real danger. In the case 
of indirect action the probable action of the person to be 
bound over must itself be wrongful. A person has a right 
to impound cattle which damage his crops, so one impounding 
cattle, which in spite of his protests were allowed by their 
owners habitually to damage his crops, could not be said 
to do a wrongful act, and the probability that the owners 
of the cattle would resent that act, and break the peace in 
taking vengeance for it, could not by ahy possibility bring 
him within section 107 of the Code. But a public meeting 
on a subject on which public opinion was bitterly divided 
held in such a way as to constitute a trespass on an opponent's 
lands would be a provocation to violence. “ Wrongful ” is 
not identical with ‘‘ illegal.” Under the provisions of 
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107 of the Code there is jurisdiction before a Chief 
lency Magistrate or District Magistrate either if the 
person to be proceeded against is within the territorial 
jurisdiction, or if the place where the breach of the peace 
or the disturbance of public tranquillity is likely to occur 
is within that jurisdiction, but before other Magistrates there 
is no jurisdiction to take action unless both the person and 
the place aforesaid are within the territorial jurisdiction. 

To meet cases where a Magistrate not otherwise empowered 
to act under this section sees reason to believe both that a 
case exists for action under the section, and that the peace 
will be broken or public tranquillity disturbed unless some 
person be immediately placed under restraint, section 107 (3) 
empowers any Magistrate who reaches the above conclusions 
to detain such person in custody or to issue a warrant for 
his arrest. So in emergent cases a Magistrate may intervene 
in this way who has no power at all under section 107 in 
the ordinary way, or who cannot exercise such power in the 
particular case in hand because of total or partial lack of 
territorial jurisdiction. But before detaining the person or 
issuing the warrant he must place on record his reasons for 
thinking both that there exist grounds for taking action 
under section 107 (1) and that the breach of the peace or 
the disturbance of tranquillity cannot be prevented otherwise 
than by such detention. The person detained or arrested is 
to be sent, directly or upon apprehension, to a Magistrate 
having jurisdiction to deal with the case. This must be done 
without delay, and a copy of the reasons which have already 
been placed on record must be sent with him. In practice the 
whole reoord, with all connected papers, will probably be sent. 

The purpose of section 107 of the Code is to prevent objection- 
the quarrels of individuals from causing breaches of the g^^ opa 
peace or disturbances of tranquillity. That of section 108 
is to prevent certain doings from causing political or 
administrative harm. Action can be taken under it usually 
only by a Chief Presidency Magistrate or District Magistrate, 
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»ut the Local Government may empower any other PresiS 
Magistrate, or any Magistrate of the first class, to act under 
it by special and personal conferment of powers. The 
section applies when a Magistrate empowered to act has 
information that there is within the limits of his jurisdiction 
a person who, whether by speech or writing (“ writing ” 
having a wide significance and including such means of 
attracting attention as pictures and signs), disseminates, or 
attempts to disseminate, or in anywise abets the dissemina¬ 
tion of, certain objectionable statements or propaganda or 
the like, and in the Magistrate’s opinion there is sufficient 
ground for proceeding. The speech or writing or dissemina¬ 
tion may be either within or without the territorial jurisdic¬ 
tion of the Magistrate, the only thing requisite to give 
jurisdiction being that the person concerned is within that 
jurisdiction. The first class of statements or the like classed 
as objectionable is 4 ' seditious matter,” which is any matter 
the publication of which is an offence under section 124A 
of the Indian Penal Code. The most common form of 
sedition is an attempt to stir up disaffection against the 
Government established by Law. There are many excellent 
Commentaries on the Indian Penal Code containing full 
discussions of the Law of Sedition. The second class of 
objectionable statements or the like consists of any matter 
the publication of which is punishable under section 153A of 
the Indian Penal Code. That section deals with the promo¬ 
tion of ill-feeling between different classes of citizens. Here 
again a commentary on the Penal Code should be consulted 
Jfor a proper elucidation of the subject. The third class 
of objectionable statements or publications consists of matter 
concerning a Judge which amounts to criminal intimidation 
under the Indian Penal Code. Intimidation of the Courts is 
a particularly noxious form of political propaganda, and has 
been known in many countries. Even if the Government 
of a country was really bad and easily capable of improve¬ 
ment intimidation of the Courts would not be li’^iy to 
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ings better. From mere attempts to induce the 
Courts to take some particular course in what are regarded 
as “ political ” cases the practice of intimidation would be 
sure to grow until every person who thought himself qualified 
to pronounce on the rights or wrongs of some case before 
a Court, and every person who intensely desired a particular 
termination to some actual piece of litigation, would have 
no scruples about doing all he could to frighten the Court 
concerned into adjudicating according to his view of the 
case. Once intimidation of the Courts obtains a social 
' frying it certainly will be used in order to obtain unjust 
decisions from the Courts. Intimidation, if successful, 
can convert a good Court into an execrable one, and can 
make a bad Court only worse and never better. For 
information on the meaning of “criminal intimidation” 
a commentary on the Indian Penal Code should be 
referred to. When a person is believed to come within 
the purview of section 108 a duly empowered Magistrate 
may call upon him to show cause why he should not be 
called upon to execute a bond with or without sureties for 
his good behaviour for any period not exceeding a year 
which such Magistrate may see fit to fix. Publishers 
registered under the Press and Registration of Books Act 1867 
of necessity make no attempt to hide their responsibility 
for their publications when they comply with the provisions 
of that Act. Therefore they are afforded an assurance that 
they shall not be proceeded against hastily under this seotion. 

When the rules made under the Act of 1867 have been 
followed in publishing some book, pamphlet, paper, or other 
thing, no such publisher thereof is to be proceeded against 
under section 108 of the Code in respect of that publication 
except by order, or under the authority, of the Governor- 
Genera]-in-Council or the Local Government. 

Sections 109 and 110 of the Code are directed against Suspiciou 
individuals who are harmful to the community because of 
habitual malpractices arising from dishonesty or from ccalmcnt - 







THE TRIAL OP CRIMINAL CASES IN INDIA. 



some similar defect in their characters. Laziness com 
with a determination to live on. means not legally one’s 
own is a variant of dishonesty. Section 109 deals with a 
minor class of “undesirables.” Among these, first are 


persons taking precautions to conceal their presence. If a 
man tries to hide himself he usually is where he is for no 
good purpose. There may be exceptions. A detective 
taking precautions to conceal his presence in order to hunt 
down crime is doing so for good ends. And in private 
affairs there are quite enough cases where for good and 
honest motives some person may not wish certain others 
to know of his presence at a certain place. Making all 
reasonable allowances, the Police are entitled, on the face 
of things, to suspect any person attempting to conceal his 
presence. In respect of such persons the section requires 
that to justify action by a Magistrate there shall be reason 
to believe that the precautions taken to conceal presence 
are taken with a view to committing some offence. Shifty 
and evasive answers to the Police, attempts to evade the 
Police, and persistent sneaking about, would all of them go 
to indicate an intention to commit an offence. Next the 
section is directed against persons who have no ostensible 
means of subsistence, or who cannot give a satisfactory 
account of themselves. A person who puts in an appearance 
where he has no friends and no business, and who apparently 
is not possessed of the means to maintain himself at least 
until he is likely to get a suitable job, in ordinary times 
can properly be regarded as likely to be making his living 
by petty thefts or by some similar process. Power to deal 
with all these classes of persons is given by the Code to 
Presidency Magistrates, Magistrates of the first class, and 
Sub-divisional Magistrates. When any such Magistrate has 
information that there is within his jurisdiction a person of 
any of the classes indicated, he may call upon that person 
to show cause why he should not give his bond with two or 
more sureties that he will be of good behaviour for such 
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not exceeding one year as the Magistrate may see 
fit to fix. 

Section 110 of the Code, like the immediately preceding Persons of 

sections of Chapter VIII, is directed to the prevention and hTbi- 

of crime and not to its punishment. It authorizes action tu . al . 

, , . . criminals, 

by the issue of notice calling on some person to show cause 

why he should not be bound over to be of good behavi¬ 
our. As with section 109 the bond must be with sureties. 

The period of the bond may be any time not exceeding three 
years which the Magistrate may fix. The person to whom 
notice is issued must belong to one or other of certain 
categories, the members of which may fairly be described as 
obnoxious to society. In each but the last of the six cate¬ 
gories it is required that the person shall belong to it by 
habit, that is, by a continued course of action of such nature 
as to show that from time to time and repeatedly he commits 
some offence or gives help or encouragement to certain 
offenders. The remaining category comprises persons of a 
certain character, and character may be the foundation of 
habit. The powers conferred by the section can be exercised 
ordinarily by Presidency Magistrates, District Magistrates 
and Sub-divisional Magistrates, but the Local Government 
may specially empower any Magistrate of the first class to 
exercise them, even though he is not also a Sub-divisional 
Magistrate. The first category of obnoxious persons is those 
who are by habit robbers, housebreakers or thieves, and calls 
for no comment. The next is those who by habit are 
receivers of stolen property knowing the same to be stolen. 

Unless there were persons prepared to buy property wdiich 
has been stolen, or to keep it for sale on commission, theft 
would scarcely ever be a successful business except on a 
small scale. More particularly would this be the case with 
organized cattle-theft. Without the habitual receivers 
cattle-thieves would seldom find a safe market for their 
thefts. The third category is those who habitually protect 
or harbour thieves, or aid in the concealment of stolen 
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property, in fact those who support and help those in the 
first and second. The fourth is those who habitually commit 
kidnapping, abduction, extortion, cheating, mischief, or 
counterfeiting coin or stamps, or offences connected with 
such counterfeiting, or counterfeiting currency notes or bank 
notes, or offences connected therewith, or who habitually 
abet the commission of or attempt to commit any among 
this whole list of offences. The persons in these four cate¬ 
gories are all of them obnoxious because they live, not by 
honest work, but by the practice of dishonesty. The fifth 
category consists of those who habitually commit, or attempt 
to commit, or abet the commission of, offences involving a 
breach of the peace, those, in fact, who delight in stirring 
up or indulging in strife. They too are pests in a well- 
ordered society. The last category is defined as persons who 
are so desperate and dangerous as to render their being at 
large without security hazardous to the community. This 
definition is necessarily rather vague. But attention may 
be drawn to a few points. The person concerned must be 
both desperate and dangerous. He must oe one who takes 
but little account of risks or opposition, and practically 
none of right and wrong. He must be disposed to a course 
of action which involves danger to life or limb or property, 
or to two or all of them. On the other hand, hazardous 
is not so strong an adjective as “ dangerousso, to justify 
action under the section the person’s unrestricted freedom 
need involve only something less than danger to the general 
public. But often enough a person of that kind is actually 
dangerous to particular individuals. 

The course of a proceeding upon the issue of a notice 
of any of the above four kinds is as follows. At the outset 
the Magistrate must record an order setting out the substance 
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108,109 and q{ the information received (but not necessarily specifying 
its provenance), and stating the amount of the bond to be 
executed, the term for which it is to be in force, and the 
number, character and class of the sureties, if any, required. 
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rties are necessary if the proceedings arc under either 
section 109 or section! 10, and the Magistrate has discretion 
to demand them or not in other cases. Such notice can 
quite properly be issued on much less full or convincing 
material than is required for the making of a final order 
requiring security to be given. Indeed a man’s own words 
or the terms of an application made by him may of themselves 
justify a preliminary order under section 112 of the Code 
if they indicate a definite intention to commit a breach of 
the peace or to do a wrongful act of a certain kind and with 
a certain likely result. In considering what security to 
demand it may be remembered that a person is sometimes 
much more effectively bound down by a bond with four 
sureties for fifty rupees, than by one with two sureties for 
two hundred rupees. In fact, a good rule is to pitch the 
amount of security in money as low as is consistent with the 
public interest, but to set the number of sureties as high 
as is consistent with both reason and equity. In proceedings 
under section 110 of the Code there are likely to be but few 
cases where it is utterly unreasonable to ask for three sureties. 

On the other hand, the number of cases in which it is reason¬ 
able to ask for six or more sureties will probably be very 
few indeed. If a gang of persons is being dealt with, as is 
sometimes allowed, or a body of persons likely to act together 
in committing a, breach of the peace, it will often be proper 
to order that no one surety will be accepted in respect of 
more than some particular number, two for instance, of 
them. 

The person to whom notice is issued may be in Court, Summons 


and most probably will be if he has been arrested under iSue^ff* 0 
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section 55 of the Code. If he is present, the order made perS01 } C0IV 

under section 112 of the Code, and just discussed, is to beP resen *- 

read over to him, or its substance is to be explained. If 

he is not in Court, and is not in custody, a summons to 

him is to be issued fixing a date for his appearance, and 

having with it a copy of the order made under section 112 . Ss. 114, 115. 




S.. 114. 


S. 116. 


Summons 
case proce¬ 
dure in 
cases of 
keeping the 
peace 


398 THE TRIAL OF CROHNAL CASES IN INDIA. 

If the conditions specified in section 90 of the Code are 
satisfied a warrant can be substituted for the summons in 
accordance with that section, and if in any case there be 
information before the Magistrate leading to the belief that 
there is reason to fear a breach of the peace unless the person 
concerned be immediately arrested then, too, after recording 
the information in question, the Magistrate may issue a 
warrant instead of a summons. In the last mentioned case, 
the recording of the information is imperative. Except in 
these two cases it is always a summons which will issue in 
proceedings under Chapter VII of the Code, even though 
such proceedings be under section 110. If the person 
concerned be in custody elsewhere a warrant for his produc¬ 
tion will be issued. The person concerned is not charged 
with any offence, much less with a non-bailable offence, and 
therefore must be considered all through the proceedings as 
entitled to release upon reasonable bail. Even if the 
proceedings end with an order against him he will have to 
be released if he produces certain security, much the same 
thing as bail; so during the proceedings he is usually entitled 
to release upon security at most no larger. Personal attend¬ 
ance may be dispensed with and appearance by pleader 
allowed instead only in cases where the proceedings are 
concerned with the execution of a bond to keep the peace; 
in all other cases under Chapter VII of the Code personal 
attendance is imperative. When the order under section 
112 lias been read or explained, or the person concerned 
appears, or he is brought into Court on a warrant, the actual 
inquiry begins. 

Section 117 of the Code enacts that the proceedings are 
to take the form of an inquiry into the truth of the informa¬ 
tion upon which the order to show cause was made. When 
the proceedings are under section 107 of the Code, that is 
where the notice or order calls upon the person concerned 
to show cause why he should not give security for keeping 
the peace, the Magistrate will follow the procedure prescribed 
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trial of a summons case as far as possible. In a 
Summons Case the first proceeding is to explain the accusa¬ 
tion to the Accused and to ask whether he is guilty. Pre¬ 
sumably, therefore, the first step in a proceeding under 
section 107 will be to repeat the explanation of the order 
made under section 112, and if, as is improbable, the person 
concerned says that he cannot show cause, perhaps the 
order may be made definitive. But it is suggested that, 
as a matter of discretion, it would be best to put on record 
at least some evidence of the facts which render the taking 
of a bond to keep the peace advisable The other provisions 
of Chapter XX of the Code will apply as far as possible, that 
is, for instance, all witnesses present must be heard, and the 
Court has unfettered discretion as to the issue of process to 
others. And only a memorandum of the substance of the 
evidence of each witness need be recorded. Section 117 (5) 
of the Code allows the Court this discretion, that where two 
or more persons are associated together in the matter under 
inquiry proceedings against them may be joint or separate 
as the Magistrate shall think just. Where two or more 
persons are concerned on the same side in the same dispute 
it will generally be right to deal with them in one and the 
same proceeding. 

Where the proceedings are in regard to taking security Warrant 
to be of good behaviour, that is under any of sections 108, ^re £[ cases 
109, or 110, the Magistrate will follow generally the £^haviou 
procedure for the trial of a Warrant Case, except that no 
Charge will be drawn. Therefore, owing to the change 
which occurs at the drawing of a Charge in a Warrant Case | 

in respect of the Accused’s right to cross-examine, it no 
doubt is the duty of the Court, as soon as it reaches the 
opinion that there is a substantial case made out for him 
to answer, to intimate that opinion to the person concerned, 
so that he must thereupon cross-examine finally all the 
witnesses against him already examined, and thereafter cross- 
examine each witness against him at the close of that witness's 
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examination-in-chief. And the Court, instead of jdrawmg a. 
Charge, would note on the record the point at which such 
intimation was made to the person concerned. The duty 
of the Court to discover and summon to give evidence persons 
likely to be acquainted with the facts, and the rights of 
the Accused and discretions of the Court in regard to the 
production of evidence for the defence, are exactly the same 
as those set out in the procedure for the trial of a Warrant 
Case and discussed above in Chapter X. There must be a 
full record of the whole of the evidence, and where the 
Local Government has applied to the Court what has been 
described as the third method of recording evidence, that 
full record must be kept by the Magistrate himself. In 
these cases, too, the Court has discretion to take joint pro¬ 
ceedings against two or more persons who have been asso¬ 
ciated together in the matter under inquiry. Problems on 
the exercise of this discretion are not so easy to decide as 
in proceedings for keeping the peace. To justify a joint 
inquiry it must be fairly clear from the information received 
at the outset that the persons concerned habitually work 
together in robbing or thieving, or in receiving stolen property 
or aiding thieves, or in the habitual course of offending which 
the information goes to show that they follow. Unless such 
a condition exists it is best to make the proceedings separate. 
If it is a question of being desperate and dangerous the 
characteristic in question is almost certain to be an individual 
one, and it may safely be said that the cases where two or 
more persons alleged to come under that category could 
properly have their cases inquired into jointly will be very 
•uncommon, and even in these uncommon cases it would 
probably be best to apply the rule applicable to cases of 
giving false evidence, that it is not proper to prejudice 
one person by unnecessarily introducing the conduct of 
another into his trial. Being desperate and dangerous, 
is just as much an individual characteristic as is being a. 
liar. 
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.■^Setting aside cases under section Wfi • 

>i^T q . u . sect1011 Mb, certain considera- Some 

viii JZ cal 1r t h c .Tm o-p^asasr 

• i i . „ ^ un * At ma y be convenient to 

■ascribe ta a, the Accaaed - i„ ft, jjoceedinga, but ,Ua 

c, T f r fc «*• - *»*». &J to 

11 C ° de Pr ° v ; ldes that in * proceeding under section 107 
n ‘ 0 ';,L gI !" evidence - h ca » be argued that the Court has 
g ' examine him as an accused person. But the 
constant practice of the Courts has been to examine persons | 

concerned m these inquiries just as accused persons are 
cammed, and it is impossible to say that any harm or 
prejudice can be caused to such persons by doing this. For¬ 
te examination, if properly conducted, will be so directed 

HS t0 f g r "1 to the person concerned to explain 

.-■ •y facts winch may appear against him, and therefore will 
usually be helpful both to him and to the Court. It must 

Z r “ bered that *° 0ffence » beifl g inquired into, 

<v equally that it is never right after making an order 
under section 112 of the Code reciting facts bringing the 
vise under the provisions of section 107 of the Code to 

l^ of ^ aU ° rder based upon section 

, , , C0de ’ or *** Probably also it would 

„ , be ngh * t0 o start under section 109 and to end under 
; U .l° n |f ■ ectlon 108 of the Code obviously stands 

J T Z ^ COnfounded ^ an y other provisions 

>1 the Chapter. The Code contains provisions in regard to 

; isputes about immovable property in section 145, and in 
r, sections following it. These disputes usually are mixed 
P mth qUarre,s w bich may lead to a breach of the peace 
t may sometimes be right to take action under both section 
' Z SeCtl ° U 145 simultaneously, but then the proceedings 
would be separate, and probably there would be two proceed- 
ags under section 107, one against each party. But if 
‘•dun be commenced only under section 107 it cannot 3 

terminate with an order under section 145, or vice versa 
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If it seems right to shift the ground of action a new proceeding 
must be entered upon. A final order under Chapter V III 
of the Code made after full hearing must be based on a 
clear case made out by evidence, while a preliminary order 
under section 112 needs for its justification only good reason 
.for belief, or strong suspicion. To support such a fina 
order there must be evidence making out the quarrel and the 
danger to the peace, or making out the seditious activities 
or the like, or making out the conduct or the absence of 
satisfactory explanation contemplated by section 109, or 
making out that the person concerned comes under one 
or other of the categories set out in section 110. And tins 
evidence must be credible and sufficiently clear, in pro¬ 
ceedings under section 110, section 117 (4) allows the fact 
that a person is an habitual “ offender ” or that his character 
is hazardously desparate and dangerous to be proved by 
evidence of general repute or otherwise. On the face of it 
this is an exception to the general rule of the Indian Evidence 
Act, hut, after all, in such proceedings it is the character of 
the person concerned which is the principal fact in issue, 
and there is seldom better evidence of character than that 
appearing from general repute. It is a common practice to 
put forward lists of cases, in which, after Police investigation 
the person concerned has been suspected of having committed 
jo me crime, as evidence that he is an habitual offender. 
Such lists, granting their relevance, are not convincing 
by themselves. In all countries, and in all ranks of. life, 
there are to be found people who are not any too scrupulous 
about the means they use to attain ends which they honestly 
believe to be good and righteous. A worthy aim will he 
pursued by a well-meaning person without pausing to 
inquire how many well-behaved and harmless people are 
impeded in their doings, or hurt, or injured, by such pursuit. 
This sometimes happens when there is no need for immediate 
notion, and the end could be attained equally effectually 
after taking precautions not to hurt others in pursuing it. 
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IxicK^more then, when a high standard of personal conduct 
is lacking, shall we find people ready to compass ends believed 
to be proper without pausing to consider the propriety 
of the means adopted. If a Police-Officer who has not been 
brought up to think twice about the details of his own 
doings is convinced that some person in his circle is an 
habitual thief or robber, but cannot for some reason or other 
get direct evidence of this, it is very easy for him to write 
down that man’s name iu his diary as a person suspected 
of any undetected theft which occurs within six miles or 
so of where that person lives. By the end of a year there 
may be over a dozen such instances on record, though 
perhaps no one outside the Police suspected him or mentioned 
him to the Police in more than two of the cases. Therefore 
a mere list of that kind does not take one any distance 
towards a finding that the person concerned is an habitual 
offender. But if witnesses who can speak to his reputation 
come and say, one of them that the man was suspected in 
two definite thefts or house-breakings, another that be was 
suspected in three further ones, a third that he was suspected 
in yet another, and a fourth that he was suspected in two 
already mentioned and in a further one, and the Police- 
diaries show that all these suspicions were recorded at the 
time of each investigation from the statements of the afore¬ 
said witnesses or of their near neighbours, then the diaries 
and the list made out from them are weighty corroborative 
evidence of the reputation of the person concerned. For 
there would not be widespread suspicion against him of 
complicity in so many offences if he had not an evil reputation, 
and the diaries go to show that the suspicion really did 
exist, and they do not stand alone, so are* not likely to have 
been “ cooked ” for the special purpose of getting up a 
case against the person concerned. 


Some remarks have already been made as to the number Class o 
of sureties. The Court also has discretion to prescribe the suretie ’ 


character and class of sureties required when making an 
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order under section 112 of the Code. This discretion must 
be exercised within the limits of practical reason. It would 
be quite unreasonable to call upon a person hving in a 
village in the Central Provinces to provide four sureties 
each of whom had taken a degree at one of the Universities 
of Oxford, Cambridge or Dublin. That, of course is an 
extreme and absurd case. But by combinations of fairly 
common qualifications it may be made almost as impossible 
to find persons possessing them all as it would be to me 
our hypothetical graduates in the Central Provinces. For 
instance, “Three landholders of the Thakur caste, each 
paying at least Bs. 1,000 in revenue, but not of the same 
sub-caste as the person concerned, and not related to each 
other or to the person concerned or to his wife, and living, 
each of them, within three miles of the house of the person 
concerned.” The qualifications prescribed for the sureties 
must be such as to make it possible in practice for the person 
concerned to find persons acquainted with himself and 
possessing them, without any serious difficulty. It is not 
intended to imply that it is necessary that he should have 
no serious difficulty in inducing such persons to go bail 
for his conduct. What is necessary is that there should 
be such persons among those with whom he would normally 
be acquainted, and that he would be on terms of mutual 
social respect with them if he were of good character himself. 
Neither the number, nor the class, nor the qualifications of 
the sureties must be so prescribed as to render the obtaining 
of such sureties improbable for a man of normally well- 
conducted life. If, however, the difficulty in obtaining them 
be due to the bad or quarrelsome character of the person 
concerned, that does not make the order improper. Section 
117 (3) of the Code allows interim security to be demanded 
while the inquiry is going on. If it is not furnished the 
person concerned may be detained in custooy. 

When the inquiry is concluded according to the procedure 
prescribed for a Summons Case or for a W arrant Case, as 
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may be, the Magistrate, if he finds that no case is 
made out for taking security, or that only an insufficient 
case is made out, or that any case made out is sufficiently 
rebutted by evidence for the Defence, is to make an entry 
on the record to that effect. It is usual briefly to sum up 
the case and to indicate the conclusions reached and the 
reasons for arriving at them. It is to be remembered that 
the mere existence of the quarrel, or of the habitual bad 
conduct, or of whatever it may be, is not of itself a cause 
making it obligatory to direct that security must be supplied. 
The Magistrate must further be of opinion that it is necessary 
to take the Security in order to ensure the keeping of the 
peace or the good behaviour of the person against whom 
the proceedings have been directed. “ Necessary ” is a 
strong word. When it is decided that it is not necessary 
to take security the person concerned will be released if he 
is in custody only for the purposes of the inquiry, and if 
he is not in custody he will be discharged. If, however, 
a case is made out for exacting security, that is if the quarrel, 
or the bad character, or whatever it may be, is made out, 
and the taking of security appears to be a necessary step 
for the preservation of the peace, or for ensuring the good 
behaviour of the person concerned then the Magistrate shall 
make an order accordingly. That is to say, he will write a 
proceeding on the lines of a judgment as prescribed by 
section 367 of the Code, except, of course, that the special 
provisions about convictions and acquittals cannot apply* 
and will conclude it with an order directing Ram Prasad 
Kori (or whoever it may be) to give his own bond for Rs. 50 
(or whatever the sum may be) with three (or whatever the 
number may be) sureties jointly and severally liable in the 
same sum that he, the said Ram Prasad (or whoever it 
may be) will be of good behaviour (or will keep the peace, 
as the case may be) for the term of one year (or whatever 
tlie term may be). When it is a case of a bond for keeping 
the peace, or under section 108, it is not necessary to require 
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sureties for it, tliere is simply a discretion to demand them 
if this be thought right. But there are provisions of section 
118 of the Code limiting the discretion of the Magistrate 
aH to the amount of the bond, the number of sureties, and 
the term for which the security is to run. In the 
there is the general provision that the amount of the bon 
shah not be'excessive, and that it shall be tod with due 
regard to the circumstances of the case. There ore the 
nature of the case, the circumstances of the cprarrel, or the 
character of the person concerned as it appears ™ « 

evidence, and the heinousness or pettiness of the crime 
which he appears to commit or to aid the commissionot 
must be taken into account. Also one has to take 
consideration the place of residence of the person concerned, 
whether town or village, and the social position anc 
or poverty of the inhabitants of the neighbourhood. Where 
the bond is for keeping the peace it would also be proper 
to take into account the means of the person concerned 
as it would be were be a person of considerable wealth-bo- 
nevertheless had become a criminal or a bully, rhea the 
is a proviso that when the person concerned is a minor the 
bond is to be executed by the sureties only. A minor cannot 
bind himself to meet an obligation of a pecuniary tourm 
Finally, the terms of the order made under section 11- « 
the Code govern the terms of the final order-. The amount 
of the bond called for must not exceed the amount specified 
in the order under section 112; the nature of the security 
called for must not differ from that of the security specified 
in that order ; the'period for which the bond is ordered to 
be given must hot exceed the period specified in that order. 
The nature of the security would be said to differ if the number 
of sureties here increased, or if the character and class of 
the'sureties were to be so Specified as further to narrow the 
field of selection. But if the field of selection were, to be 
widened the nature of the security called for could not 
justly be said to differ. If the order under section 112 
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Td that the sureties should live within three miles of 
the person concerned, it would not be exacting a different 
kind of security to extend the radius to five miles. But 
it would be doing so to decrease it to two miles. If it were 
specified in the order under section 112 that the sureties 
were to be Thakurs of the Chauhan, Jadon, or Senghar 
sub-castes it would not be calling for a different kind of 
security to order in the final proceeding that they were/to 
be simply Thakurs. In a case where it is found proper 
to stiffen the terms of the security over and above the 
conditions set out in the order made under section 112, the 
proceedings must begin again with a new order under that 
section. 

When it is decided to exact security, and an order is 
made accordingly, the term for which the security is to 
run will commence after the conclusion of any term, of 
imprisonment which the person concerned is sentenced to 
or is undergoing, if he, at the time, be under sentence or 
undergoing such a sentence. This seldom is the case unless 
the order has been made under section 106 of the Code in 
consequence of a conviction. But in some cases under 
that section the sentence may be one of fine only. In all 
cases where the person, concerned is not in Jail the Court 
has discretion either to let the term begin at once upon 
the making of the final order or to fix a later date for its 
commencement. The discretion to fix a later date is given 
to Magistrates in order that the person who is to be bound 
over may have a reasonable time in which to find the 
security which he is called upon to provide. If there be 
sufficient security forthcoming or in existence for his attend¬ 
ance in Court upon the date fixed for the commencement 
of the period of the bond, then it would usually be proper 
to allow him from ten to fifteen days in which to endeavour 
to find the required security. Money may be accepted 
instead of the bond if it be a case of binding over to keep 
the peace, but the Court is not bound to accept money 
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instead of a bond, still leps is it bound to accept it instead 
of a bond with sureties. Money may not be accepted 
instead of a bond with sureties to be of good behaviour. 
When sureties are tendered the Magistrate may accept 
them or may reject any or all of them. But before making 
a definite order of rejection the Magistrate must hold an 
inquiry himself, or cause an inquiry to be made by a sub¬ 
ordinate Magistrate, as to the proposed surety’s fitness,. 
The person to be bound over and the proposed surety are 
to have, notice and opportunity to be present at this inquiry. 
The evidence at the inquiry must be considered by the 
Magistrate who called for the security, and an order is to 
be made by him accepting or rejecting the surety. The 
reasons for the decision must be stated. Similar provisions 
apply if a surety once accepted is afterwards rejected during 
the currency of the bond. When a Magistrate refuses to 
accept, or rejects, a surety, an appeal against his order is 
allowed by section 406A of the Code. 

When security is called for and is provided by the date 
on which the period for which the bond is to run is to 
commence, and the sureties, if any, are not objected to or 
are finally accepted by the Magistrate, the bond is executed 
before the Court by the principal and the sureties, if any, 
and is fifed with the record, and the proceedings are con¬ 
cluded, no matter what the term for which the bond is to 
run. It matters not whether the term is one month or 
three years, or whether the security is for keeping the peace 
or for being of good behaviour. When the order has been 
made under section 106 of the Code and the conviction has 
carried with it a sentence of imprisonment, the bond with 
the signature of the principal and those of the sureties may 
come in from the Jail at or before the time of the expiry 
of the term of imprisonment. Credit must ordinarily be 
given to proceedings certified by the Superintendent of the 
Jail, but, of course, the Magistrate retains jurisdiction to 
inquire into the fitness of the sureties who have signed the 
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In all cases under Chapter VIII of the Code the 
proceedings are at an end when the security is satisfactorily 
provided, only the possibility of an appeal remaining. Thus, 
if security for a term of three years be required, tendered, 
and accepted, the Court simply files the bond and closes 
the case. 

When, however, any person ordered to find security 
does not do so within the time allowed, or when he does 
so and his sureties are objected to and are not replaced by 
others which are satisfactory, other considerations arise. 
It is simplest first to consider the case where the bond is 
to run for any time not exceeding a year. Then, upon 
failure to provide the security called for, the Court will 
sentence the person concerned to undergo imprisonment 
until the term expires, or until, within that term the security 
is provided. If the bond required be for keeping the peace, 
or under section 108 or section 109, the imprisonment must 
be simple. If it be for being of good behaviour under 
section 110 the imprisonment may be either simple or 
rigorous in the discretion of the Court. In a case under 
section 106 of the Code where security to keep the peace 
is demanded on, and as a consequence of, a conviction, if 
a term exceeding one year has been fixed by a High Court 
or Court of Session these same rules apply. But when a 
Magistrate acting under either section 106 or section 110 
of the Code makes an order for a bond to be executed for a 
term exceeding one year, and, probably, when in appeal 
■or revision an order under section 106 is made for the 
execution of a bond for such a term in a case where the 
Court of first instance was that of a Magistrate, then, if 
security be not provided within the time fixed under section 
120, the Magistrate dealing with the case must order that 
the person concerned and in default, and all other persons, 
if such there be, ordered to be bound over in the same 
proceeding, be detained in prison pending the orders of 
the High Court in a Presidency Town and those of the 
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Sessions Judge outside those towns, and must issue a warrant 
or warrants accordingly. The Code does not say whether 
this imprisonment is to be simple or rigorous, and it is 
arguable that it should be merely preventive detention in 
the Lock-up. Anyhow, the Magistrate must not make an 
order for the person concerned to remain in imprisonment, 
subject to the orders of the superior Court, for the term 
for which the bond is required. A Sessions Judge may 
transfer any such reference to an Additional Sessions Judge 
or Assistant Sessions Judge, who then will have full authority 
to dispose of it. When the case comes before the High 
Court or a Judge of the Court of Session its.or his first duty 
is to examine the record. If the person concerned appears 
by counsel or pleader, counsel or pleader must be heard. 
The Public Prosecutor, too, must be heard if he appears. 
If the person concerned does not appear by counsel or pleader 
the Court in its discretion may require his production in 
Court in custody from the Jail, but it is not usual to do so. 
But when the person concerned is not represented, it is just 
and proper, before passing final orders, to afford him oppor¬ 
tunity to make a representation in writing, which may be 
taken down from his dictation by a Jail official in the presence 
of a responsible Officer. The High Court or Sessions Judge 
may call for further information or for further evidence. 
Whether this be done or not the High Court or Sessions 
Judge must deliver its or his considered judgment, com¬ 
plying as far as possible with the terms of section 367 of the 
Code. It is not enough to say “ I agree with the conclusions 
of the learned Sub-divisional Magistrate and therefore direct 
that Ram Prasad be kept in Rigorous Imprisonment/' 
Still less is it sufficient merely to endorse “ Confirmed ” on 
the proceedings of the Magistrate, or to say merely “ It 
does not seem necessary to exact security from anyone in 
this case.” On the ther hand, it is not necessary to go 
into the case in full detail. The nature of the allegations 
against the person concerned should be stated briefly, fiia 
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plea concerning the quarrel, or concerning his own 
proceedings or character, should be noted. The nature and 
effect of the evidence on both sides should be summarized, 
and the conclusions reached should be set out with the 
reasons for them. Then, subject to the limitation that no 
person is to be imprisoned tor more than three years for 
failure to provide security, the Code, at least in cases of 
persons called upon to provide security for a term exceeding 
one vear purports to give to the Court discretion to pass ; 

such order as it thinks fit. But it is submitted that in 
fairness no person should be called on to provide security for, 
or be kept in imprisonment for, a term exceeding that 
required in his case in the original order under section 112 
of the Code, or for a longer term than that for which the 
Magistrate in the final order under section 118 ordered him 
to give security. If the superior Court s order be for the 
provision of a bond, then it must contain the. same amount 
of detail as to the contents of the. bond, and the number of 
the sureties, and so forth, as should to order made by a ■ i 

Magistrate under section 118. For the effective order in the 
case is no longer the Magistrate’s but that of the superior 
Court. It is also submitted that the superior Court should, 
not make the terms as to sureties more exacting than those 
contained in the original order under section 112. As with a 
Magistrate, the power to award imprisonment is restricted 
to simple imprisonment in cases of security to keep the 
peace and under sections 108 and 109 of the Code. V hen 
a person imprisoned under an order of any Court made 
under Chapter VIII of the Code in default of providing 
security tenders such security to the Officer in charge of 
the Jail at any time during the period for which it is s. 123 (4). 
demanded, that Officer shall at once refer the security so 
tendered to the Court or Magistrate which or who ordered 
the imprisonment, and the Court or Magistrate is to pass 
orders thereon. Whether the security so tendered is satis¬ 
factory, clearly can be inquired into under section 122 
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of the Code. If it is in proper terms and satisfactory, 
person concerned will be released. It should be noted that 
when imprisonment is ordered by a superior Court after 
a reference, it is for that Court, and not for the Magistrate, 
to issue the necessary warrant. 

For sufficient reason, which must be recorded in writing, 
a Chief Presidency Magistrate or District Magistrate may 
cancel any bond to keep the peace or to be of good behaviour. 
In cases of security to keep the peace the fact that the 
1 parties had genuinely made up their quarrel and exhibited 

evidence of friendship would be a good reason for cancella¬ 
tion. And if a respectable person of good position were to 
satisfy the Chief Presidency Magistrate or District Magistrate 
that he had taken a person bound over to be of good beha¬ 
lf viour into his service in order to give him a chance in life, 

and that such person had been'with him for several months, 
during which ...time he had shown steady attention to duty 
and a determination to keep out of mischief, that again 
would be good cause for cancellation. But this power 
conferred by section 125 of the Code must not be used 
merely in order to get an existing order out of the way and 
then to call upon the person concerned to provide more 
onerous security. 

Unpr?son» r ° m Section 124 of the Code confers a similar power when 
?hTtenn ring a P ersori 1S imprisoned for failure to provide security. Under 
this section the Chief Presidency Magistrate or District 
Magistrate must be of opinion that the person concerned can 
be released without hazard to the community or to any 
person. If he is of that opinion he may order the person 
to be discharged. Curiously enough no reasons need be 
recorded when this rather more far-reaching power is 
exercised. The release may be made upon specified condi¬ 
tions. The Local Government may prescribe generally what 
sorts of conditions may be imposed. The Chief Presidency 
Magistrate or District Magistrate has absolute authority to 
decide whether any of such conditions has been broken 
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the original time fixed for the running of the security, 
beyond which they do not hold. If such Magistrate decides 
that any condition has been broken, he may cancel the order 
of discharge. The effect of this will be the return to 
imprisonment of the person concerned for a time equal to 
so much of the original period as remained on. the date when 
the condition was broken. But he still has the right to 
tender the required security at any time before the expiry 
of the term. If he does so the security must be accepted, 
or inquired into and then accepted or rejected. Section 
124 (2) of the Code also gives power to the District 
Magistrate or Chief Presidency Magistrate to reduce the 
amount of security, or the number of sureties required, 
in the case of any person imprisoned for failure to 
give security by order of any Court not superior to his 
own. 

A person who has become surety is allowed by section Rights of 
126 of the Code to apply to have the bond cancelled in any sureties - 
case in which a bond with sureties has been provided under 


Chapter VIII of the Code. Such application may be made 


at any time to a Presidency Magistrate, Magistrate of the 
first class, or Sub-divisional Magistrate. This is a matter 
of right. But the cancellation does not take immediate 
effect. When a surety makes such an application, or when 
a surety originally accepted is rejected during the currency 
of the bond (and under section 514A of the Code when a 
surety to any such bond dies), then first the principal of the 
bond must appear in Court, and to effect this, a summons 
or warrant, as the Magistrate may think fit. will be issued. 
When the principal is before the Court the Magistrate shall 
cancel the bond, and shall require fresh security for the 
unexpired part of its term. This must be of the same 
amount and description as the original security, and the 
proceedings will be the same as if an order requiring that 
security for the unexpired paTt had just been made under 
section 118 of the Code. 
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No appeal lies against an order made under section 106 
of the Code upon a conviction. But if there be an appeal 
against the sentence which follows the conviction, the appel¬ 
late Court will have full jurisdiction to set aside the order 


for security, 


S. 406. 


Chapter'VUI disfavour upon proceedings taken to require security to be 
Should not g00(1 behaviour against persons who have been recently 


^ or to modify it, as it thinks fit. An appeal 
lies against an order to give security to keep the peace or 
to be”of good behaviour made by a Magistrate under any 
of sections 107, 108, 109 or 110. When, however, the case 
has been referred to the Sessions Judge under section lid, 
the Magistrate’s order is no longer that governing the case, 
and no appeal lies. Appeals from Magistrates against orders 
for giving security lie to the High Court in the Presidency 
Towns (and presumably in Rangoon), and to the Court of 
Session elsewhere. But the Local Government can order 
that outside the Presidency Towns such appeals shall lie 
to the District Magistrate against such orders made by 
Magistrates subordinate to him. Such appeals should be 
dealt with on the same lines as appeals from convictions. 
In the many cases in which a summary rejection would be 
improper a full and careful judgment should be written. 

It is as well to note that the High Courts look with 


be a conse¬ 
quence of 
acquittals. 


Voidj pro¬ 
ceedings. 


s. 530 . 


charged with and acquitted of some- serious otfence. This 
view is just and reasonable. Chapter VIII of the Code is 
directed prevention of offences and not to their 

punishment. An acquittal cannot be said to add to a 
person’s evil repute; so if his repute was bad after the 
acquittal it must have been at least as bad before it. In 
that case proceedings would, on the theory of the prosecu¬ 
tion, have been justified before the offence was committed 
for which the person was tried, and some explanation may 
fairly be asked of why they were not then taken. 

If a Magistrate not being empowered by Law to do so 
demands security either to keep the peace or to be of good 
behaviour, all his proceedings are void, from the notice 
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to the end of the case. Equally void 
are the discharge of a person bound over, and the cancellation 
of a bond when ordered by a Magistrate not empowered to 
\ make such an order. 

When a Magistrate, or a superior Court upon a reference Forfeiture 
under section 123, has ordered that security is to be provided, 
and the security has actually been provided, the person 
bound over, and his sureties, if any, become subject to the 
liabilities imposed by the bond. A bond to keep the Peace 
is broken if the principal breaks the peace in any manner 
during the period of its currency. He may have been bound 
over because a feud existed between him and Tikam Singh, 
but if during the term of the bond he is concerned in an 
attack upon Mahmud Khan, he has committed a breach of 
the Peace. A bond to be of Good Behaviour is broken if 
the principal during the period of its currency commits, or s « l21 * 

abets the commission of, or attempts to commit any offence 
punishable with imprisonment under any Law in force. A 
person may have been bound over because he was found 
to be an habitual robber, yet, for. instance, if he Voluntarily 
causes Grievous Hurt, or Gives False Evidence, during the 
term of the bond, he will have broken its conditions. When 
it appears that a bond has been broken, an inquiry will be 
made under Chapter XLXI of the Code, the provisions of 
which have been discussed in Chapter V of this book. The 
principal and the sureties will be called upon to show cause 
why the penalty should not be paid. Evidence will be 
taken in their presence which they can cross-examine, going 
to show that the principal has broken the peace, or has 
been concerned in an offence punishable with imprisonment. 
f» A certificate of conviction coupled with an admission or 
with proof of identity would be good evidence of his 
having been so concerned. And it would be relevant, 
because the conviction itself would be at least, relevant in 
the first degree to the fact in issue, if not itself a fact in 
issue. No one is “ an accused person ” in such a proceeding; 
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so section 54 of the Indian Evidence Act wouid not oar 



the admission of the evidence. The consequences of a 
finding that the bond had been forfeited have been dealt 
with above in Chapter V. A surety, of course, is not liable 
for a breach of a bond occurring after such surety is‘difc<eharged 
under section 126(3) of the Code. 


CHAPTER XXIII. 


Unlawful Assemblies ; Disputes about Land ; 

Emergen? Orders. 

This Chapter is concerned with certain aspects of the Law^and* 0 
task of maintaining public 1 order. A Riot is a dangerous Order, 
case of the disturbance of public order, and in India, more 
particularly in rural, areas, riots often arise out of disputes 
between influential or unscrupulous persons about immove¬ 
able property. Such persons seldom are unable to get 
together mobs armed, at the very least, with heavy sticks 
or clubs capable of causing death. And such mobs are 
quite ready to fight. No particular disgrace attaches to 
such methods of settling a quarrel, for public opinion is 
seldom both decidedly averse to such proceedings and strong 
enough to visit them with effective social censure, in spite 
of the harm they cause. Disputes as to rights connected 
with land may have similar results. Sectarian, caste, and 
class disputes may bring on ill-feeling about ceremonials, 
processions, or gatherings. Then one side may take steps 
to prevent such a ceremonial or other thing from taking 
place, while the other side may prepare to carry it through 
by force. Again, bad seasons, accidents, or unforeseen 
occurrences may lead to a state of things in which grave 
trouble and disturbance would result if people were allowed 
to do all the acts which in normal times are legal. Chapters 
IX, XII, and XI of the Code are designed to meet the 

. . . The dis- 

various kinds of dangers noted above, and contain provisions persalof 
regarding Unlawful Assemblies, Disputes about Land, and ^l^biiLs. 
Emergent Orders. 

Section 127 of the Code deals with the case of an 
Unlawful Assembly in process of formation or already formed. 
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t empowers any Magistrate and any Officer in charge of a 
Police Station to command any Unlawful Assembly, or any 
Assembly of five or more persons which is likely to cause 
a disturbance of the public peace, to disperse. When so 
commanded, the persons forming the assembly are bound 
to obey. Section 141 of the Indian Penal Code defines an 
“ Unlawful Assembly.” It is an assembly of five or more 
persons having any one or more of certain common objects. 
The first sort of such objects may be described as to force 
the Government, or one of its representatives or servants, 
to follow a particular course of action (which might not be 
followed otherwise) by the threat or use of criminal force. 
The second sort may be described as resistance to the Law 
or to the execution of any part of the Law, or to the carrying 
out \l any legal process. The third may be described as 
the doing of anything punishable under the Indian Pend 
Code or seriously punishable under any other law. 
Mischief and Criminal Trespass are particularly mentioned. 
The fourth class of common objects includes the depriving 
of any person of possession of, 6r of any right in. or over, 
immoveable property by the use or threat of criminal force. 
The fifth is when the" assembly desires to cause a person, 
by the use or threat of criminal force, to alter his normal 
or proposed course of conduct, when the action or inaction 
which would have resulted from letting him alone would 
have been within his legal rights. For full discussion of the 
question-of unlawf ul assemblies the reader should refer to 
a commentary on the Indian Penal Code. An assembly 
which is lawful at its inception may become Unlawful. For 
instance, a number of persons might go to the Manager of 
a Railway in the hope of persuading him to run a train at 
reduced rates for a pilgrimage, this object being perfectly 
lawful. On his fixing fares higher than they wanted to pay, 
they might resolve to wreck his office, which would be 
absolutely unlawful. Section 127 of the Code, however, 
applies to assemblies of five or more persons likely to disturb 
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public peace as well as to actually unlawful assemblies. 
Whether such a likelihood does or does not attach to an 
•assembly is a question of fact in each case, and, if the 
Magistrate or Officer in charge of a Police Station makes 
up his mind on that point after using due care and attention, 
he is blameless, even though his decision may be wrong or 
mistaken. He may be aware of a dispute about land between 
A and Z, and he may see A at the head of two dozen persons 
proceeding in the direction of Z’s house beyond which the 
land lies. He may also know that Z always has a number 
of retainers about his house* From these facts there would 
be a reasonable inference that a fight between the parties 
was imminent. But, unknown to him, the actual fact may 
be that A has bought out Z’s claims so that peace reigns 
in the land. Until the Magistrate or Police-Officer has been 
informed of, and has verified, this new fact, he has not merely 
a right to call upon As party to disperse, he actually has a 
duty to do so* When the duty of dispersal attaches to an 
unlawful assembly (or to an assembly of five or more persons 
likely to disturb the public peace), by reason of a lawful 
command to disperse being given, each member is hound to 
separate from the main body, and any member who does 
not do so is punishable under sefction 151 of the Indian 
Penal Code, whether or not he be also punishable as having 
been a member of an unlawful assembly. 

Section 128 of the Code deals with the case where an Use of 
•assembly refuses or neglects to disperse after being commanded 
to do so, and with the case where the behaviour of an 
assembly or of its members shows a determination not to 
disperse, even though it be commanded to. For instance, 
a mob furnished with lighted torches running towards 
threshing-floors on which were deposited reaped crops 
belonging to their adversaries. And in practice there may 
be more convincing evidence than that of a determination 
not to disperse. When, by such unlawful neglect, or by such 
behaviour, the recalcitrant character of the assembly, or of 


Civil force. 
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any large part of its members, becomes plain, the Magistrate 
or Officer in charge of the Police Station is authorized to 
use force, but only Civil force, to disperse the assembly. 
He may call upon all male persons present to assist him in 
dispersing it, with certain exceptions, and under section 42 
of the Code all persons lawfully so called upon are bound 
to assist. The exceptions are Military Persons, it being 
understood that a member of the Volunteer Force (or of 
whatever Force may bt constituted to take its place), who 
is not actually on duty as such and acting as such, is not 
a Military Person. It is submitted that a soldier in the 
Indian Army Reserve who, at the time, is in Civil Life, 
and not called up for periodical training, is not a Military 
Person for the purposes of the section. The section by 
express omission does not render it unlawful to call for help 
upon a Seaman, Petty Officer or Officer in the Royal Navy 
or in the Royal Indian Marine. But a member of the Corps 
of Royal Marines is a Soldier for most purposes when on 
Shore, though he is subject to Naval Discipline when at, 
Sea. It would be hazardous to discuss the position of an 
Airman under this section, but a Magistrate or Officer in 
charge of a Police Station would probably be on the safe 
side if he refrained from asking for the help of a person 
known to be an Officer or Airman of the Royal Air Force. 
All non-Military male persons can be called upon to assist 
for the purpose of dispersing the assembly and of arresting 
and confining persons who form part of it, such arrest and 
confinement being either for the purpose of dispersing the 
assembly effectually, or for that of securing that the persons 
so arrested and confined may be punished. Here “ punished ” 
must be read as meaning “ brought to Justice, so that they 
may he punished if found guilty.” The chief limitation on 
the use of force directly enacted by this section is the veto 
on calling in military aid. Short of that all necessary force 
can be used, even to killing any rioter or member of the 
assembly by means of a firearm. But it must he a reasonable 







EMERGENT ORDERS. 


421 




Opinion that the actual force used is necessary in order to 
disperse the assembly and to secure the arrest of its members 
or of its ringleaders. Circumstances alter cases. The force 
necessary to disperse the students of a Patwari School, 
armed only with slates and rulers, and clamouring for 
vengeance on an examiner who had set them an extra stiff 
paper, would be different indeed in degree from that necessary 
to disperse a crowd of thakurs armed with lathis, choppers, 
and spears, whose object was, as they would put it, to 
rectify the boundary line between their own village and 
another. 

If the civil force available prove unequal to the task 
of dispersing the assembly, and if it is necessary for the 
public security that it should be dispersed, the Magistrate 
of highest rank present may cause it to be dispersed by 
military force. It is for that Magistrate to decide on the 
materials before him the two points just indicated, whether 
the civil force is unequal to the bask before it, and whether 
the dispersal of the assembly is a necessary condition of 
public security. Public security, for instance, will be 
destroyed if failure to disperse the assembly will probably 
give a free hand, even only temporarily and locally, to 
thieves and bullies, by causing Law and Order to be in 
abeyance for the time and at the place. The senior Magis¬ 
trate present must determine these points as best he can, 
and so long as he acts in good faith, that is with due care, 
and due attention to what he is able to observe* the propriety 
of his decision cannot be called in question. At a subsequent 
trial if his good faith is proved it will not be possible bo 
dispute that he had good reason for thinking the assembly 
unlawful, and for inferring from the conduct of its members 
that it was an immediate danger to public security, and 
so recalcitrant and strong that military force was necessary 
to ensure its dispersal. This does not mean that persons 
under trial for belonging to it could not plead that it was 
not unlawful, or that they would be debarred from adducing 
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evidence of its innocent character. When the senior Magis¬ 
trate present reaches such a conclusion as has been indicated 
above, and acts under section 129 of the Code, he may call 
upon any Commissioned or Non-commissioned Officer in his 
Majesty’s Army (or of Volunteers or other Reserve Force 
on duty as such), who is in command of any soldiers, to 
disperse the assembly by military force. Upon the 
Magistrate’s doing so the Military Officer concerned has to 
fulfil two duties. The first is to disperse the assembly. 
The second is to arrest and confine such persons forming 
part of it as the Magistrate may direct. But, even in the 
absence of definite directions from the Magistrate, the 
Officer has the duty of arresting and confining all persons 
who are members of the assembly whom it may be necessary 
to arrest and confine, either in order to ensure the dispersal 
of the assembly, or in order to have them punished according 
to law. So long as he acts within those limits, the Military 
Officer has full discretion as to the means and methods, 
which he employs, and as to the steps which he takes. But, 
consistently with the discharge of the duties of dispersal, 
arrest and detention, as above set out, he is enjoined by 
section 130{2) of the Code to use as little force, and to do 
as little,injury to person and property, as may be. Here, 
too, it is all a question of circumstances! What may be 
enough in one case may not be enough in another. What 
is grossly excessive in one case may not exceed the limits 
of prudent caution in another. For the question will not 
be “ If the troops had halted twenty yards sooner, and 
so had not charged down another fifty persons who got 
knocked about, would the assembly nevertheless have been 
effectively dispersed ?” or something of that kind. It will 
be “ If the troops had been called upon to halt some seconds, 
earlier in their charge, was the state of things at that moment 
such that every prudent man could say that he felt assured 
that the assembly would now disperse without further acts, 
of violence ? ” or something of that kind. Unless a prudent 
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would firmly have felt such an assurance, then, un¬ 
doubtedly, the Officer commanding the troops acted in good/ 
faith in not stopping the charge. Fortunately* the occasions 
when military force has to be used on account of civil 
disturbances are rare. When such occasions happen, the 
positions of both Magistrates and Military Officers are very 
difficult. Human nature must not be taxed beyond its 
limits. Neither the Magistrate nor the Military Officer can 
fairly be expected to exercise more than the judgment of 
an ordinary sensible man called upon to act without delay 
upon the best judgment of facts which he can reach by 
local observation, supplemented in some cases by knowledge 
of general conditions at the time (for instance, by knowledge 
that an epidemic has caused grave public consternation and 
upset the minds of ignorant people), and with no opportunity 
given to him for calm reflection. Every minute of delay 
will, in some cases, mean half a dozen lives lost or a thousand= 
rupees’ worth of property destroyed, or both. And the 
lives would not be those of rioters. It would be unreasonable 
to expect from the Magistrate or Military Officer even the 
amount of thought which an investor will apply in deciding 
between two or more Of several investments in a brief ;< 

interview with his stockbroker. Still less can one look 
for the considered and calm review of all the circumstances, 
and of the possible consequences of each step taken, which 
one properly expects from an arbitrator deciding a dispute 
between parties, or advising what action some public U 

Authority ought 10 take. 

Section 131 of the Code confers upon any Military Powers of 
Commissioned Officer power to deal with any assembly of sk*n™ S ~ 
the kinds already discussed, should he be in the presence in 

of one and should there be no Magistrate within call with emergencies, 
whom he could communicate. This power is confined to 
commissioned Officers. It certainly does not extend to 
Warrant Officers, and it seems to be a point for argument 
whether it extends to officers with an Honorary commission. 
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But it is most unlikely that there would be both troops 
on the spot and an Unlawful Assembly going on when only 
an Officer with such a commission was present. A further 
condition specified in section 131 is that the public security 
be manifestly endangered by the assembly. These words 
“ manifestly endangered ” imply something very overt, such 
as a threat to injure or destroy without further delay or in 
the immediate future, combined with power to do so. When 
a Commissioned Military Officer comes upon such an assembly, 
and cannot communicate with a Magistrate, he may deal 
with it by acting exactly as he would had a Magistrate 
called upon him to act under the provisions of section 130. 
The "proviso about as little force and as little injury as 
practicable does not appear in section 131, but it is no doubt 
implied in that section. When a Magistrate appears on 
the scene while the operations of dispersal, arrest, and 
confinement are still going on, the Military Officer must 
place himself under the orders of the Magistrate to the 
extent that he is to obey the latter’s instructions as to 
whether he is to continue his proceedings or to stop them. 

Section 132 of the Code safeguards Magistrates and 
others acting in good faith under the powers conferred by 
prosecution. Chapter IX of the Code. Only the Local Government in the 
case of civilians, and onty the Government of India in the 
case of military persons, can prosecute anyone on the ground 
that he exceeded such powers. Then no Magistrate or 
Police-Officer acting under the Chapter in good faith, and 
no Military Officer acting under section 131 in good faith, 
and no person acting in the use of civil force under section 
128 when duly called upon by a Magistrate or Police-Officer 
and regulating his acts in accordance with the dictates of 
good faith, and no Military Commissioned or non-Commis- 
sioned Officer acting in good faith, when called upon by a 
Magistrate under section 130, in the use of Military force, 
and no Officer, soldier or volunteer doing any act in obedience 
to an order which he was bound to obey given to him by a 
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br Officer acting under section 130 or 131, shall be 


deemed thereby to have committed an offence, no matter what 
be the consequences to others. If a thing be done with due 
care and attention it is done in good faith within the meaning 
of the Code, which is governed by many of the definitions 
in the Indian Penal Code. Merely a little evidence will 
usually be sufficient to prove that a person acting under 
Chapter IX of the Code did so in good faith. Magistrates 
do not resort to forcible action light-heartedly. Military 
Officers should be presumed to be humane persons, and to 
act in such matters only because constrained to do so by 
the orders of the Civil Power. The presumption naturally 
arising concerning a man holding responsible civil or military 
office is that he is zealous for the common good, and that 
he dislikes indicting unnecessary suffering. Of course the 
presumption can be rebutted. But, as it exists at the 
outset, it helps largely to make out good faith where there 
is any gdod evidence at all of circumstances going to show 
that good faith actually was exercised. Private persons 
called in to assist take action only as a public duty, and the 
presumption of good faith is even stronger in their case. 
In dispersing an unlawful assembly acts amounting in 
ordinary circumstances to Homicide, or Causing Hurt, or 
Mischief, very commonly have to be done, and it would be 
subversive of the elementary principles of law and order 
were each and every person so injured, or his friends, to 
have the right to prosecute the individual who had injured 
him. It unfortunately happens that occasionally some of 
the sufferers are persons who, far from belonging to the 
assembly, loathed it and all its works. In such cases the 
remedy, at least for pecuniary loss, is by appeal to the 
humanity of Government. It would often be. quite impos¬ 
sible to determine definitely whether any given injured 
person who chose to swear that he did not sympathize with 
an unlawful assembly which had occurred, really and in 
truth did or did not belong to it. And wrong-doers cannot 
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allowed to prosecute persons acting legally. In the 


Disputes as 
to land or 
rights in 
land. 


suffer 


Even junior 
Magistrates 
can act. 


general interest the innocent, in such cases have to 
on account of the doings of the guilty. 

It should he observed that any Magistrate can act 
under Chapter IX of the Code. It is not clear that a 
Magistrate can act under it outside his territorial jurisdiction. 
Almost certainly a Magistrate cannot use these powers 
outside the Province in which he was appointed a Magistrate. 

Chapter XII of the Code is headed “ Disputes as to 
immoveable Property.” It confers upon District Magistrates, 
Sub-divisional Magistrates, and Magistrates of the first class 


the object of preventing such 
breaches of the peace. This 


power to intervene with 
disputes from resulting in 
Chapter of the Code is not applicable in the Presidency 
Towns. In an urban area the likelihood of a dispute about 
• immoveable property developing into a serious riot is, in 
India at least, smaller than in a rural area. Powers are 
conferred by sections 145 and 147 of the Code. Ihe former 
deals with disputes concerning land or water or the boundaries 
thereof and the latter with any alleged and. disputed right 
of use of any land or water, such, for instance, as an easement. 
In the one case the dispute would be as to whether A or Z 
was legally entitled to possession of a certain area of land 
or water. In the other, the dispute would be as to whether 
one of them: had the right to take some sort of action either 
on his own property or on that of the other, or whether the 
other had the right to require him to desist from taking 
such action. The Magistrate must be satisfied that a dispute 
of one or other of these kinds exists, and that that dispute 
is likely to cause a breach of the peace. It has been pointed 
out that he might act simultaneously under section 107 of 
the Code and under Chapter XII, but that a proceeding 
of the one kind cannot be turned into one of the other kind. 
If the Magistrate is so satisfied, he is first required, and this 
is important, to make an order in writing stating the grounds 
of his satisfaction as to the existence of the dispute and 
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le likelihood of its resulting in a breach of the peace. 

For the purposes of a dispute as to the right of possession 
“ land or water ” includes buildings, fisheries, markets, 
crops, agricultural and sylvan produce generally, and the 
rents or profits of land or water. A dispute as to the right 
to collect rent may be even more deadly than one as to the 
actual right to occupy and cultivate, for in the former case 
the unfortunate tenants, whose interest is in no way in 
dispute, may be dragged in. The order in writing is also 
to call upon the parties to the dispute to attend the Court 
in person or by pleader within a time to be fixed, that isy-, 
on or before a date named in the order, and. then to put 
into Court written statements, each party to do so as to 
its own claims, concerning the fact of actual possession, 
or exercise, of the subject of the dispute. Here what is 
to be specially noted is that the statements are to be about 
the fact of possession or exercise. The jurisdiction under 
the Code to interfere in these essentially Civil disputes is 
only an emergency jurisdiction ; so the inquiry is not to go 
to the root of affairs. It is to deal only with the prominent 
and outstanding facts, that is, with the question of “Who 
holds actual possession, or would hold it but for recent 
lawless action of the other party V’ or with the question 
of “Has the right in dispute been exercised or enforced in 
recent times ?The order is to be served as if it were a 
summons, in the first place upon each such person as the s. 14s (3)* 
Magistrate may direct. In some cases it is enough to serve 
it upon the actual claimant on each side. But in others it 
will be found advisable also to serve it upon one or more 
agents, karindas , servants, or other representatives of the 
principals as well as upon the principals themselves. It is 
often the agents or underlings who are the real fighters and 
authors of these quarrels. In all cases one or more copies 
of the order are to be posted up on the property concerning 
which the dispute exists, The persons originally to be noti¬ 
fied are those whom the Magistrate considers to be th$ 








persons concerned in the dispute. Should one of the parties 
die during the hearing the Magistrate may substitute his legal 
S. 145 (7). representative for him, but is not absolutely bound to do so. 


But it would seem that if he does not do so, the inquiry must 
terminate without any definite order. Should two or more 
persons claim to be legal representatives of the deceased 
person every one of them is to be made a party, whether 
they are in agreement with, or opposed to, one another. And 
section 145(5) of the Code gives any person not originally 
notified the right to come in and show, if he can, that no 
dispute endangering the peace exists. On the principle of 
these provisions it is submitted that the Magisrate should 
allow anyone who makes a claim to the property which 
appears not to be frivolous or vexatious to be a party to 
the proceeding. At the hearing, the date for which need 
not necessarily be the last day for putting in claims but 
may be some later date fixed after the Magistrate has seen 
the lists of witnesses whom the parties wish to summon, 
the Magistrate shall consider the written statement of each 
party, and shall hear and consider all the evidence, whether 
5 . 145 ( 4 ) oral or documentary produced by each party. He may 
also take any further evidence which he considers necessary. 
It would be no breach of the provisions of the Code, if, for 
good reason, he commenced the hearing of evidence by 
recording the depositions of witnesses called by the Court, 
and concluded it by recording .. the depositions of further 
such witnesses, though of course the arguments of the 
parties must always be heard after the last evidence is 
taken. It is open to the parties, or to either of them, or 
to any other person who is interested, to show that- no 
dispute exists. If this be actually shown to the satisfaction 
of the Magistrate, he shall cancel his initiatory order and 
stay the proceedings. But, unless this be made out, an 
order binding the parties must be made. The Code does 
not lay down play exact procedure. Neither party has an 
absolute right to obtain process for the attendance of 
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S. 340. 


Had such a right been granted it would often 
be used for the purpose of prolonging the proceedings, and 
not for honest or genuine purposes. But the Court has 
discretion to issue process on application and should do so 
whenever the application is made in apparent good faith 
and without delay. Section 356 of the Code definitely 
enacts that in these inquiries evidence is to be recorded by 
the second method, unless an order of the Local Government 
has superseded the use of that method in the Court and 
substituted the third method for it. In other words, there 
s to be a full record of the evidence. The parties most 
certainly are not accused persons, and their position does 
not in any way resemble that of accused persons. Therefore 
they may go into the box and give evidence, and the Court 
may make any of them a witness under section 540 of 
the Code. But they must not be examined as accused 
persons. 

Coming now to the object and results of the inquiry, 
it is to be noted in the first place that the Court may attach 
the subject of the dispute pending its final order, if it considers 
that the case is one of emergency, that is, if it appears that 
he only way to make it reasonably certain that there will 
not be a breach of the peace is to keep both parties out of 
possession for the time being. Furthermore, if the Magis¬ 
trate, after hearing all the evidence, is unable to reach a 
decision as to which party was in possession of the subject 
of the dispute at the time the initiatory order was made, 
he may attach the subject of the dispute. It will then be 
old in attachment until a competent Civil Court (or possibly 
' competent Bevenue Court) determines the rights of the 
parties, or determines who is entitled to possession. But if the 
quarrel ceases the attachment can be withdrawn. If the 
' lagistrate can come to a decision on the question of posses¬ 
sion, it is his duty to do so. In the first place, he must 
inquire which party was in possession at the time he made 
the order instituting the proceedings. This inquiry is to S. 145 (1). 


Orders that 
may be 
passed at 
conclusion 
of inquiry. 

s. 14s (4). 


S. 146. 
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be without reference to the legal merits of either party’s 
claim to the property or right. But, if it is shown to his 
satisfaction that the party so in possession obtained that 
possession by forcibly and wrongfully dispossessing another 
party to the case within two months before the date of 
the order instituting the proceedings, he may act as he 
would act if he found that such dispossessed party was 
in possession at that date. The words “forcibly and 
wrongfully ” must be noted. The possession is not to be 
disregarded because it was obtained forcibly but rightfully, 
if it was so obtained. But it must be observed that the 
fact that force was used might make it difficult to hold 
that the action was rightful. The Magistrate, when he can 
find that one party or the other was, or should be reckoned 
as having been, iD possession at the time when the prelimi¬ 
nary order was made, is to issue an order declaring that 
party to be entitled to possession of the subject of the 
dispute until ejected therefrom in due course of Law, and 
forbidding all disturbance of his possession until such ejection. 
If necessary, he will restore a recently ousted party to 
possession. Such an order binds particularly all the parties 
to the case, and disobedience to it is an offence under section 
188 of the Indian Penal Code, and may also be an offence 
of Trespass. It deals only with possession and in no way 
affects the question of right or title, which is left quite open 
for decision by a competent Civil (or, sometimes, Revenue) 
Court. Of course, such an order cannot actually prevent 
the parties from fighting, but the taking of legal proceedings, 
and the time they have occupied, will probably have dimi¬ 
nished the desire on either side to have things out by armed 
conflict. And the publicity entailed by the proceedings, and 
the fact that the parties must be aware that the authorities 
have them under observation, are also factors making for 
peace. The District Magistrate has special power to with¬ 
draw an attachment made by a subordinate Magistrate, when 
danger no longer exists of a breach of the peace. 
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stion 148 of the Code gives power to interpolate a Local 
local inquiry into the proceedings. Such inquiry must be inquiry ' 
made by a subordinate Magistrate, and, apparently, should 
be made at or very near the site of the subject of the dispute. 

The subordinate Magistrate certainly ought to view the 
place when the dispute is about a boundary, or about an 
easement or anything of that sort. The Magistrate deputing 
a subordinate Magistrate to make an inquiry should furnish 
the latter in writing with any instructions which may appear 
to be necessary. He may also direct by whom the expenses 
of the inquiry are to be paid. The report of the subordinate 
Magistrate upon the results of his inquiry may be read as 
evidence in the case. 

When an inquiry is made under Chapter XII of the Costs. 

Code the Court making it has full discretion as to costs. 

No rules are stated as to the calculation of Pleaders’ fees. ' ^ <3) ’ 
Costs also include Court fees and the expenses of witnesses. 

If one party is ordered to pay costs incurred by another, 
they may be recovered as if they were fines, that is, by the 
process described when the execution of sentences of fine 
was dealt with. 

It has been already noted that section 147 of the Code Disputes as 
brings under Chapter XII oases of disputes about rinhts to ?“T ents 
ot way or similar or analogous rights over land or water. 

When, then, there is a dispute about a right of way, or an 
easement, or something analogous, it will be dealt with 
under section 147. The final order in these circumstances 
cannot be for the putting of someone into possession or for 
confirming someone in possession. The question for decision 
is whether the alleged right of user exists, and, if it exists, 
whether it has been recently exercised. If the right be such 
as to be exerciseable at all times, ' an order upholding its 
present exercise cannot be made unless it has been exercised 
within three months before the making of the initial order. 

But some rights can be exercised only at certain seasons or 
ou the occasion of certain happenings. There may, for 
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instance, be a right to graze cattle on land when there are no 
crops upon it. Or there may be a right to open a sluice 
if a river reaches a certain height. When a right is of this 
kind an order upholding its exercise can be made only if it was 
exercised when last due occasion arose for such exercise. So 
when the Magistrate finds that the right in dispute exists, and 
that it has been exercised within three months, or on the last 
appropriate occasion, as the case may be, he may make an 
order prohibiting any interference with the exercise of it 
Otherwise he may make an order prohibiting any exercise of 
the disputed right. Two things are to be noted, one that m 
all cases there is unfettered discretion either to make an 
order or to terminate the proceedings without any direction 
binding upon the parties, and the other that the Magistrate’s 
order or omission to make an order does not affect or 
preclude a subsequent decision by a competent Civil Court. 
Disobedience to such an order before it is superseded by a 
Civil decision, for instance, interference with the doing of 
an act which the order permits to be done, or doing or 
attempting to do a thing which the order directs should not 
be done, will be an offence under section 188 of the Indian 
Penal Code (and might also be an offence of trespass). 


It 


Receivers. 

S. 146 (2). 


is plain that the thing which the Magistrate decides can 
or cannot be done must be a thing on the legality of which 
the Court is able to pronounce. Therefore, if the question 
between the parties be one which, by reason of its nature or 
of its essential triviality, the Courts cannot touch, action 
concerning it cannot be taken under section 147 of the Code. 
If a breach of the peace is likely, by reason of a dispute 
about a matter which the Courts cannot deal with, then 
the proper action for a Magistrate to take is that allowed 
by section 107 of the Code, treating both parties as turbulent 
and calling upon each of them to show cause why he should 
not be bound over to keep the peace. 

When the subject of a dispute dealt with under Chapter 
YTT 0 f the Code is attached, either pending decision of tLe 
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arising in the proceedings, or as the result of the 
proceedings, the Magistrate may appoint a Receiver of it. 

Subject to the control of the Magistrate such Receiver will 
have all the po wers of a Receiver appointed under the Code 
of Civil Procedure. There is also power to sell or keep s ^ 
in custody produce of property in dispute if that produce 
is subject to speedy and natural decay. 

The final order in a proceeding under Chapter XII £ ori y °f 

final orders. 

of the Code should be on the lines of a Judgment, and 
should briefly set out all the facts, and circumstances, 
which go to show that the proceedings were taken with 
proper jurisdiction and that they were conducted according 
to the provisions of the Code. Private persons may apply 
to a Magistrate having jurisdiction for action to be taken 
under Chapter XII, but after hearing the applicant it is 
entirely m the discretion of the Magistrate whether he 
takes action or not. The making of the application does 
not of itself make it incumbent on the Magistrate to issue 
notice. 

If a Magistrate, not being empowered by Law to do Action^ 
so, makes an order under Chapter XII of the Code, his pro- jurisdiction 
ceedings are declared by section 530 (j) of the Code to be 1S voJd * 
void. If, therefore, the conditions justifying the making 
of such an order were found not to exist, the High Court 
would set that order aside, as it also would do if the Magis¬ 
trate, through lack of local jurisdiction, or of Magisterial 
rank, had no power in any case to make an order regarding 
the subject of the dispute. The jurisdiction conferred by J 

Chapter XII is meant for cases possessing some degree of 
emergency, and its exercise may affect the position of the 
parties to the dispute in any civil litigation between them. 

Therefore it must be exercised with due care and considera¬ 
tion. If a party to a proceeding under the Chapter fails 
to appear in time, though duly served with notice, there 
are decisions of High Courts to the effect that the Magistrate 
is not bound to hear him. 
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Section 144 of itself constitutes the whole of Chapter 
XI of the Code. That Chapter is headed “ Temporary 
Orders in Urgent Cases of Nuisance or Apprehended Danger/' 
which indicates clearly enough the objects of the Chapter 
and section. This section confers powers on Magistrates, 
but, strictly speaking, these are of an executive rather .nan 
of a judicial nature, though a Magistrate is primarily a 
judicial officer. Powers analogous to some of them are 
exercised in London by the Chief Commissioner of Police. 
Except for the disturbance of traffic it is usually a harmless 
enough thing to take a procession down a public thorough¬ 
fare. But a particular procession may be obnoxious to 
certain persons, and then it is not proper to let it pass 
quarters chiefly inhabited by such persons. Again, though 
in ordinary times feelings of dislike or suspicion may be 
dormant, yet things may have happened to exacerbate them 
to such an extent that the mere organized appearance of 
one party may so inflame another party with anger as to 
make them eager to fight. Epidemics, floods, fires, sudden 
fluctuations of prices, absurd rumours, and many other 
possible events may, any of them, create such a state of 
public feeling, or so endanger the public health or the public 
welfare, that people in general must be restrained from 
doing some things which in normal times can be done without 
the risk of any harm occurring, because, in the state of 
affairs so created, grave harm may he caused by the doing 
of them. So by section 144 power is given to certain 
Magistrates to prohibit a whole category of actions. But 
this power is to be exercised only upon certain conditions. 

In the first place, the power is vested only in Chief 
Presidency Magistrates, District Magistrates, and Sub- 
divisional Magistrates. But it can also be conferred upon 
any other Presidency Magistrate by either the Local Govern¬ 
ment or the Chief Presidency Magistrate (this being an 
exceptional case of the Chief Presidency Magistrate being 
able to confer powers upon his colleagues), or upon any 
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"other Magistrate of the first or second class by either the 
Local Government or the District Magistrate. Therefore if 
it were to happen that untoward events were likely to occur, 
in several parts of a District the District Magistrate could, 
up to the number of qualified subordinate Magistrates 
available, despatch one to each such part of the District, 
having invested him with power to act under section 144 
of the Code. 

The first condition required by the Code before action Conditions 
is taken under section 144 is that a Magistrate duly border 1 *° l 
empowered is of opinion that immediate prevention 
or speedy remedy is desirable. It should be noted that the 
prevention or remedy need not be actually necessary. It is 
sufficient that it is desirable. The next condition required 
is that some direction which the Magistrate proposes to 
give to an individual, or to several individuals, or to the 
public generally, is considered by the Magistrate to be likely 
to prevent, or to tend to prevent, obstruction, annoyance, 
or injury, or the risk of any of those three things, to any 
person lawfully employed, or to be likely to prevent, or to 
tend to prevent a disturbance of the public tranquillity or 
a riot or an affray. In fact the circumstances calling for 
immediate prevention or speedy remedy must be such as 
to threaten harm to persons properly employed, or such 
as to threaten the physical well-being of some part of the 
community, or such as to threaten disturbance to the normal 
routine of life, or such as to threaten an outbreak of violence 
on a greater or smaller scale. The directions which the 
Magistrate may issue, should he consider them appropriate, 
may be to the effect that a certain act is to be abstained 
from, or that certain, order is to be taken with certain 
property by the person or persons in possession of it or 
managing it. That is to say, specific acts may be forbidden, 
or specific orders may be made as to how persons are to 
deal with certain property. For instance, during an epidemic 
in a town where there is a drainage system, householders 
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may be ordered to flush and to disinfect their^ drains. Or 
a procession may be forbidden to go by a certain route, 
or over a certain part of some thoroughfare, or it may be 
ordered not to go by any route except one specified and 
prescribed. These examples are far from illustrating fully 
the great variety of circumstances which can be dealt with 
under this section of the Code. 

The Magistrate taking action must put his directions 
of the nature indicated above into a written order, iliat 
order must also recite the material facts of the case. That is, 
the fact that it appears that obstruction or annoyance, or 
injury, or risk, or danger, or disturbance, or whatever it may 
be, is probable upder existing circumstances, and particularly 
so if certain acts be done, or if certain precautions be 
neglected. A record of the reasons for reaching such 
conclusion does not seem to be exacted by the terms of 
section 144. But if the reasons can be briefly stated without 
any waste of time, it is advisable so to state them, as this 
may defeat a possible argument that the order was made 
without the existence of circumstances justifying the making 
of it. Failure to recite the material facts may make the 
proceedings void and lead to their being declared so by the 
High Court. When the order or directions is or are to be 
obeyed by an individual or individuals, serivce should be 
made upon the person or persons concerned if this be 
practicable. Preferably, service is to be made in the maimer 
prescribed for serving a summons. If this cannot be done, 
service may be effected by a proclamation published in such 
manner as the Local Government may direct by rules made 
for the purpose. In such case a copy or copies ought to be 
affixed in some conspicuous place or places where it or they 
are easily visible (“ stuck up ” is the phrase used in the 
Code) so as to convey best to the person or persons concerned 
information of the making of the order. But in cases of 
grave emergency, or where the circumstances do not admit 
of service in due time, an order under section 144 of the 
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% may be passed ex-jmte. In such a case, it is submitted, 
a person concerned would disobey the order at his peril if 
information of its having been made were to be conveyed 
to him from a source on the face of it credible. If, for 
instance, a Magistrate were to forbid the holding of a proces¬ 
sion which was going to start a quarter of an hour later, 
persons proposing to take part in that procession would do 
so at their peril after being informed by a Police-Officer, 
or by a subordinate Magistrate, or even by a respectable 
and trustworthy private person, that the Magistrate had 
forbidden the procession. 

An order or directions under this section may be directed Order to the 

... . public 

to the public generally when frequenting or visiting a parti- generally, 
cular place, for instance, an order forbidding the drawing 
of water from a well found to be infected with the microbes 
of some disease. In such cases, the order or directions would 
usually be notified by proclamation, publication, and posting 
at the place concerned, and probably elsewhere as well. 

When, in his opinion, the emergency has passed, a power to 

rescind an 


Magistrate .may rescind any order made under section 144 order J 
by himself or by his predecessor or by any Magistrate 
subordinate to him. Apart from this the general duration 
of an order made under the section is limited to a period 
of two months. But if there be danger to human life, 
health, or safety, or a likelihood of a riot or affray, if such 
an order be not maintained in force, the Local Government 
may extend its duration, apparently indefinitely, by an 
order in the Gazette. We see from this how essentially 
this jurisdiction under section 144 of the Code is an attribute 
of the Executive Power. 


Any person aggrieved may apply to the Magistrate who Right to 
made an order under section 144, or to his successor in refcteston. 


office, or to his official superior, to have that order rescinded. 
A person so applying must be given an early opportunity 
of being heard in person or by pleader. Such hearing, it is 
submitted, need not be in a Court-house. If the Magistrate 
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rejects the application he must record his reasons for doing 
so. It is submitted- that the Magistrate must not turn 
aside from his duty of maintaining order, and by so doing 
risk the occurrence of the untoward thing which the order 
is intended to prevent, in order to hasten the hearing of 
such an application, even though a very short delay of such 
hearing would make the application futile by reason of 
lapse of time. 

The Magis- It is for the Magistrate to decide on the materials before 

proper judge him whether grounds exist for an order under Chapter XI 
© f local 0 £ the Code, and whether harm or injury is likely to result 
if such an order be not made. It is not, for instance, possible 
for an authority at a distance to judge so well as one on 
the spot whether acrimony between two sects has reached 
a pitch which makes a fight between them a probable event. 
But, on the other hand, these considerations would not 
hinder the setting aside in revision of a quite fantastic order. 
Discretions conferred by Law must be used reasonably. 
An order made under this Chapter of the Code should show 
from its own terms that it is one of a kind contemplated 
by the Chapter, and that it is made because the Magistrate 
considers that immediate prevention or speedy remedy is 
desirable. 

When a sufficient or timely remedy seems likely to be 
afforded by action under section 107 of the Code, or under 
Chapter X which deals with the prevention of public 
nuisances, it will generally be best not to act under section 
144. There are, perhaps, cases in which a Magistrate must 
be more cautious about interfering with the ordinary rights 
of citizens than about coming to a preliminary decision 
as to the rights of owners and occupiers of immoveable 
property. At the same time, when a Magistrate does consider 
that action under section 144 of the Code is really called for, 
he should take that action unhesitatingly, and should make 
his order as clear and simple as possible in the circums¬ 
tances. 
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Magistrate not empowered by Law to do so makes Void order, 
an order under section 144 of the Code his proceedings are S, 530 . 
void. 

When an order has been lawfully made by a duly 
empowered Magistrate under section 144 of the Code any 
person who knowing of its issue fails to comply with it 
or disobeys it, is liable to be convicted under section 188 
of the Indian Penal Code. 


life 

CHAPTER XXIV. 

* 

Nuisances 

generally. 

Public Nuisances. 

A person guilty of any act punishable under Chapter 
XIV of the Indian Penal Code can be prosecuted in respect 
of it. But very often it is of greater importance to the 

m 

community to get rid of the nuisance than to prosecute 
the person responsible for it. And it may be difficult to 
bring within the terms of any section of the Penal Code 
some nuisances which cause annoyance, or danger, or the 
like to the public. Chapter X of the Code provides means 
for stopping nuisances without actually putting the persons 

te-V;: ' ■■ 
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responsible for them on their trial. Due provision is made 
to enable those persons to have a full hearing. Briefly, 
the means prescribed are that a notice shall issue calling 
upon the person concerned to put an end to what is believed, 
or supposed, to be a nuisance, and that he shall have his 
choice between putting a stop to it without further question, 
and resorting to one or other of two methods by which 
a determination is to be made through the agency of the 
Court as to whether what exists is a nuisance or not. 

Conditions 
for issue of 
notice. 

S. 133 

The jurisdiction conferred by this part of the Code 
does not extend to the Presidency Towns. It can ordinarily 
be exercised by any District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class. Before issuing 
notice in the form of a conditional order a Magistrate acting 
under this Chapter of the Code must have before him a 
Police report, or other information, which sometimes takes 
the form of a petitioh or application from a private person, 
from which report or information he may fairly presume 
that one or other of certain states of affairs, described below, 
exists. He may also, in order to see whether the report 
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^^information is well founded, take evidence on the subject 
if he thinks fit, before issuing a conditional order. If, as 
a result of hearing the report or information, together with 
the evidence, if any, which he takes, he considers that one 
or other of six states of affairs exists he may proceed to 
make the conditional order. The six states of affairs are 
as follows. First that in any way, river or channel which 
is, or may be, used by the public, or in any public j)lace, 
there exists either an unlawful obstruction, or a nuisance, 
which should be removed. That is, there must be an 
obstruction which is unlawful, or a nuisance, in some place 
to which the public generally are entitled to resort, or over 
which they are entitled to go either by land or by water. 
An explanation provides that property belonging to the 
State, camping grounds, and grounds left unoccupied for 
sanitary or recreative purposes are “ public places.” As will 
be seen, a plea needing special treatment may be taken as 
to whether the site of the obstruction or nuisance is one 
where the public have rights. Then, if it is an obstruction, 
it must be unlawful. A lawful weir on a river for catching 
fish is not an unlawful obstruction. A style on a public 
footpath at the boundary between two plots of land, so 
devised as to prevent cattle from passing, but over which 
human beings can go without difficulty, is not an unlawful 
obstruction, though it is an obstruction in the sense that 
its existence necessitates the expenditure of a little more 
energy to surmount it than would be needed if it were 
not there. The second state of things is that some trade 
or occupation, or the .keeping of some goods or merchandise, 
is injurious to either the health or the physical comfort- of 
the community, and should therefore be regulated or removed 
or prohibited. It should be noted that the comfort con¬ 
templated is physical, not moral. It is conceivable that 
some process of extracting an oil might be attended with 
unpleasant and widely-spread odours. This would be 
injurious to the physical comfort of the community. The 
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existence of a shop where alcoholic beverages are sold for 
coijsumption away from the premises no doubt injures the 
moral comfort of temperance extremists, but it could not 
possibly hurt the physical comfort of the community. The 
third state of things is that there is likely to be conflagration or 
explosion from the construction of some building or the dis¬ 
posal of some substance, and that therefore such construction 
or disposal should be prohibited. These provisions, it may be 
remarked, are independent of, and in addition to, the provi¬ 
sions of certain special Acts, such as the Petroleum Act and 
the Explosives Act, which enjoin certain methods of storage, 
and prohibit certain others. The fourth state of things is 
that a building, tent, structure, or tree is in such a condition 
that it is likely to fall, and that its fall is likely to cause injury 
to persons living or carrying on business in the neighbour¬ 
hood, or passing by, by reason of which facts its removal, 
repair, or support is necessary. It is evidently contemplated 
that the building, tent, structure, or tree in question must 
be adjacent to either another building or some place where 
persons habitually resort or work, or to a public thoroughfare 
or other public place. The fifth state of things is that there 
exists, adjacent to some way which, is or maybe lawfully 
used by the public, a tank, well, or excavation which may 
be a source of danger to the public passing by it, owing to 
the chance of their falling into it, and that it should therefore 
be fenced in such manner as to put an end to such danger. 
The sixth case is that of animals so dangerous as to call 
for destruction, confinement or other measures to render 
them incapable of doing harm. In any of the above six 
sets of circumstances, if there is a person who causes or 
has caused the obstruction or nuisance, or who carries on 
the trade or business, or who keeps the goods or merchandise, 
or who possesses or controls the building, tent, structure, 
tree, substance, tank, well, excavation, or animal, the 
Magistrate may issue to such person a conditional order 
requiring him, either to put an end to the nuisance, that 
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'the objectionable set of circumstances, within a time 
fixed by the order, or to appear before himself or before 
some other Magistrate either of the first or second class, 
and subordinate to the Magistrate issuing the order, and 
there move to have the order set aside or modified, at a 
time and place stated in the order. The time for appearance 
in Court and taking objection to the order may often with 
convenience be less than that fixed for compliance with the 
order. It may be reasonable to allow, for instance, a month 
for the stoppage of a noxious trade, and only ten days for 
appearance in Court to show cause against the order. The 
manner in which the objectionable state of things is to be 
ended is to be stated in the notice and will be by removal 
of the obstruction or nuisance, by suppression or regulation 
of the trade or occupation, by removal of the goods or 
merchandise, by preventing or stopping the construction of 
the building, by removing, reparing or supporting the building, 
structure, tent, or tree, by altering the disposal of the sub¬ 
stance, or by fencing the tank, well, or excavation, or by 
destroying, confining or disposing of the animal as, according 
to the nature of the objectionable state of things concerned* 
the case may be. As will be seen from the specimen notices 
in Schedule Y of the Code, all this should be set out in some 
detail. No conditional order properly made and duly issued 
by a Magistrate under this provision of the Code is bo be 
called in question in a Civil Court. Such order is only 
conditional, and it would make the jurisdiction nugatory if 
the Civil Courts could interfere with the initial discretion 
of Magistrates. When such an order becomes final, it can, 
in some circumstances, be disputed in a Civil Court, as then 
it is no longer an order under section 133 of the Codebut 
one under some other section. 

If it be practicable to do so, the order is to be served Service of 
upon the person against whom it is made as if it were a notice * 
summons. It will be observed that an order cannot be S. 134. 
made against the Public generally, or against a class of 
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persons generally, under section 133 of tlie Code, but only 
under section 144, which was discussed in the preceding 
Chapter. Under section 133 of the Code an order can, of 
course, be made against a Company or other corporate 
body, and the order in such case will be served upon its 
Secretary or othpr chief executive officer. An order against 
a firm should be served upon as many members of the 
firm as possible. As against a Hindu joint family, service 
on the managing member would presumably be sufficient, 
but the more adult male members on whom service was 
actually made, the fewer would be the difficulties likely to 
arise. The Local Government is empowered to make rules 
to meet the case of its not being practicable to serve a notice 
in the manner prescribed for the service of a summons. The 
rules must include provision for a. proclamation to be 
published in accordance with such rules, Furthermore, a 
copy is to be stuck up at such place or places as may be 
fittest for conveying information to the person or persons 
against, whom the order is made. This no doubt, means 
that the copy or copies is or are to be affixed to buildings 
or trees or special notice boards at or near the place or 
places where action is to be taken, or where something is 
to be put an end to, so that the attention of the persons to 
whom the notice is addressed can hardly fail to be attracted, 
and so that the copy or copies must be seen by at least some 
of the persons resorting to the place or places. If proper 
care be taken in this matter, information is fairly 1 certain 
to reach the person or persons to whom the notice is issued. 

When due service has been effected by the one method 
or the other, the person to whom the notice is addressed is 
bound by section 135 of the Code either to perform the act 
directed by the notice within the time and in the maimer 
specified in the order, or to appear in accordance with the 
order; such appearance to be in the Court and at the time 
and place indicated in the order. If the person concerned 
chooses to appear, lie can, when doing so, follow whichever 
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leases of two courses. He can show cause against the 
order, or he can apply to the Magistrate who made it to 
appoint a jury to try whether the order is reasonable and 
proper. 

At this point it is convenient to note the consequences Conse- 
if the person against whom the order is made does not failure to ^ 
attempt to carry out the duty laid upon him by section c °mply. 
135 of the Code, and neither performs the required act nor 
appears in Court within the time allowed. They are that s * 
the person concerned becomes liable to the penalty prescribed 
in section 188 of the Indian Penal Code, and that the order, 
which up to then was conditional, ipso facto becomes absolute. 

It will be seen later that if the person concerned still fails 
to do what is directed, he may become punishable a second 
time under the same section of the Indian Penal Code. 

Public places are necessarily involved in cases of the Claims of 
first and fifth classes of circumstances indicated in section 


133, and may be involved in cases of the fourth class. 
If proved, a plea that no public place was involved would, in 
such cases, be a good answer to a notice based upon a state¬ 
ment that such a place was involved. The question of 
whether a place is public or not is ultimately one for the Civil 
Courts to decide. And it would be unjust that a person 
should be made to inconvenience himself by obeying an order 
under section\133, issued on the ground that the place was 
public, or that the public had a right to use the place, when 
really the place was his own from which he had a right to 
exclude the public. Therefore, when an order under 
section 133 of the Code is for the purpose of preventing 
obstruction, nuisance or danger to the public in the use of 
any way, river, channel, or place, when the person concerned 
appears before the Magistrate in compliance with the notice, 
the Magistrate is charged by section 139A of the Code to 
ask him whether he denies the existence of any public right 
in the place, or in whatever it is. This is to be done no 
matter whether the person concerned is proposing to show 
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cause against the notice, or whether he is applying for the 
appointment of a Jury. It is to be noted that if he is applying 
for a Jury, and the case has been sent to a subordinate 
Magistrate, it must in any case be sent back to the Magistrate 
who made the order, before whom the subsequent proceed¬ 
ings will now take place. If the objector indicates that he 
does deny that the place is public, or that the public have 
the right to use it for any purpose, the Magistrate must 
hold an inquiry into this point before lie proceeds further. 
That inquiry is only to be tentative, and is not to go to the 
root of affairs. The objector has the right to begin, and 
if he adduces any reliable evidence in support of his denial 
the proceedings under section 133 are to be stayed until 
the matter of the existence of the public right of way, or 
whatever it is that is in question, has been decided by a 
competent Civil Court. The objector might think it worth 
while to go himself to the Court for a declaration, or the 
Local Government, upon the Magistrate's report, might 
think it worth while to bring a suit to enforce the alleged 
public right, or a Municipality or District Board might do 
so. It is to be noted that “any reliable evidence” is 
enough to make it obligatory to stay the proceedings, and 
the Magistrate is not to seek, or to wait lor, evidence in 
rebuttal thereof. When an objector has been questioned 
upon this point of public right, and lias not made a denial, 
or when he has made a denial and has not adduced any 
reliable evidence to support it, he is debarred from raising 
the question of public right during the remainder of the 
proceedings under the Code. But he retains his right to 
have the question tried out by a Civil Court, though in the 
meantime he must obey any order that may be made against 
him. The result, then, of section 139A is that when an 
objection is heard by a Magistrate on its merits, or when 
the question is submitted to a jury, no question of whether 
the public has or has not a right in the place concerned can 
be entertained. In fact it will be presumed that the public 
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tight. It must be borne in mind that if there is no 
public right, and the place is private, then no one need go 
there except at his own choice, and if a danger exists and 
someone chooses to incur it, that is his own look out. 

If appearance is made and cause shown against the 
order, and the question of public place or not either does not 
arise or has lapsed, the Magistrate before whom the case 
is must take evidence. He is directed to do so “ as in a 
Summons Case/’ That is to say, only a memorandum of 
the substance of what each witness says need be recorded. 
The objector is not to be treated as an accused person. 
His evidence is to be taken if he puts himself into the box. 
Presumably the rules applicable in a Summons Case apply 
to the production of evidence, so that all witnesses in attend- 
ance are to be examined, while the Court has unfettered 
discretion as to whether it will or will not issue process for 
the appearance of other witnesses or the production of 
other evidence if asked to do so. The order on which the 
case is based cannot simply be made absolute on the ground 
that the burden of proof lies upon the objector and that 
he has adduced no evidence. Some evidence making out 
ground for the making of the order under section 133 of the 
Code should be adduced before the Court and recorded. 
The objector has, at the very least, the right to show that 
that evidence is unreliable and to attempt to shake it in 
cross-examination. If the objector does not seriously 
contest the case, and if he puts in no evidence to support 
his own contentions, then no doubt quite slight evidence 
of the existence of the nuisance, or whatever it is, will be 
sufficient to justify a finding that the conditional order is 
reasonable and proper. But such evidence, though slight, 
must cover all the ground necessary to justify the making of 
the order. If, after taking all the evidence, the Magistrate 
is satisfied that the order is not reasonable and proper, no 
further proceedings shall be taken in the case. That is to 
say, the conditional order lapses. If the Magistrate is not 
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so satisfied, the order shall be made absolute, 
of section 137 of the Code does indeed go a little way towards 
justifying the contention that the burden lies upon the 
objector to show that the conditional order is not reasonable 
and proper. But the rulings of the High Courts all lay 
down that the words “shall take evidence in the matter” 
render it imperative to have upon record something to show 
that there is a substratum of justification for the conditional 
order. Certainly “shall” is usually a mandatory word. 
If appearance was ordered before a subordinate Magistrate, 
it is he who will take proceedings under section 137 and 

who will pass the final order. 

If the person against whom the conditional order is 
made desires to have the case decided by a Jury, he must 
make application accordingly to the Magistrate who made 
that order, doing so when he appears in Court if he has 
been ordered to appear before that Magistrate. But if he 
has been ordered to appear before a subordinate Magistrate, 
he must both apply to the Magistrate who made the condi¬ 
tional order for the appointment of a Jury, aud also inform 
the subordinate Magistrate that he has requested the 
superior Magistrate to appoint a Jury and ask him to send 
back the record to the superior Magistrate. If a Jury is 
applied for when either the question of public place or not 
does not arise, or that question has lapsed, the application 
must be granted by the Magistrate who made the conditional 
order. The Jury is to consist of an uneven number of 
persons not less than five. In but few cases would it be 
advisable to appoint a Jury exceeding nine in number. 
In the large majority of cases five or seven would he the 
appropriate number. The foreman and half the remaining 
members are appointed by the Magistrate. The rest are 
appointed by the objector. This duty of appointing members 
must he carried out by the Magistrate himself and he ought 
to do his best to appoint sensible, well-informed and un¬ 
prejudiced persons. Where a private person has instituted 
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V^be^proceediags, it may be right to appoint one or two 
sympathisers with that person, according to the total 
size of the Jury, to serve on the Jury, as the objector will 
have a body of his own friends among its members. But 
such private complainant certainly must not be allowed to 
dictate, or even to suggest, to the Magistrate the names 
of all the persons whom the Magistrate has to appoint on the 
Jury. In all cases the foreman must be an impartial and 
reliable person. The Jury must be appointed without 
unnecessary delay; the Code uses the word “ foi^hwith,” 
but in practice this must be taken as allowing for so much 
time as may be necessary to discover whether the proposed 
members of the Jury are available and willing to serve. 
The Jury having been appointed, the Magistrate is to fix 
a place and a time, and to summon the foreman and members 
of the Jury to meet there, and in addition is to fix a time 
within which they are to return their verdict. This latter 
time may be extended by the Magistrate if good cause be 
shown. If a Jury is duly appointed and its members return 
a verdict within the time allowed, the decision of the case 
must follow that verdict. The Code enacts this in substance 
in section 139, which lays down that if the Jury, or a majority 
of the Jury, return a verdict upholding the Magistrate’s 
conditional order, or return a verdict finding that that order 
will.be proper with a certain modification, and the Magistrate 
accepts that modification, the order is to be made absolute, 
subject to such modification if any, but that in any other 
case the proceedings are to be terminated. These last words 
mean that if the Jury, or a majority of them, do not find 
that the order should be upheld, or if they find for it subject 
to some modification, which the Magistrate does not accept, 
the conditional order is to cease to have force and the procee¬ 
dings are to be terminated. A Magistrate would therefore 
generally accept a modification unless it either rendered the 
order nugatory or ineffective or imposed some unreasonable 
hardship on some person whether a party to the case or not. 
s, cc 29 
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We find., then, that a conditional order may become 
absolute in one or other of three ways; first because appear¬ 
ance is not made within time and the order has not been 
obeyed; secondly because cause has been shown and the 
inquiring Magistrate has decided that the order is reasonable 
and proper; and thirdly because the order has been upheld 
by a Jury, in which latter case a modification may have 
been made in it. When an order becomes absolute in any 
of these three ways the Magistrate has to give notice to 
the person against whom the conditional order was made 
that the order has become absolute, further fixing a time 
by which the action required by the order is to be carried 
out. The notice is also to inform the person concerned that 
if he refuses or neglects to do as directed in it, he will be 
liable to punishment under section 188 of the Indian Penal 


Code. This is how, in some circumstances, a person can 
twice become punishable under that section because of a 
nuisance, or whatever it is, in respect of which action is 
taken under Chapter X of the Code. The reason would be 
that two orders, each of which is absolute, would in such 
case have been disobeyed by him. The first of such orders 
would be the conditional order under section 133 of the Code, 
he, on theory, having made no attempt to comply with it. 
That order was conditional only in that it gave him a choice 
of courses which he might follow. But he had to follow 
some one of them, and to that extent it was absolute from 
the beginning. The second would be the absolute order 
conveyed to him by the second notice. When such second 
notice has been issued, then, if the required act is not per¬ 
formed within the time fixed, in addition to the liability to 
punishment, the person concerned may have to pay the 
cost of the necessary act being done under the directions 
and by the order of the Magistrate. For, if it be not so 
performed, section 140 (2) of the Code gives to the Magistrate 
who made the order absolute discretion to cause it to be 
performed and to recover the costs of performing it. In tut 
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stance, these costs are to be recovered by the sale of any 
building, goods or other property which may be removed in 
carrying out the order. In the second place, they may be 
recovered by the distress and sale of any other moveable 
property belonging to the person against whom the order was 
made. A warrant for the distress and sale of property 
outside the territorial jurisdiction of the Court ordering 
them would naturally have to be endorsed by a Magistrate 
having territorial jurisdiction where the property was found. 

Cases may arise where, after an application for the jury 
appointment of a Jury, there is no real decision by a Jury, breaks 
This may happen by the objector’s neglecting to appoint 
his part of the Jury, or by his preventing the appointment 
of a Jury by some means or other, for instance, by unduly 
influencing persons whom the Magistrate desires to appoint 
to it. It may also happen by the Jury’s not returning 
their verdict within the time allowed by the Magistrate, 
including any extensions granted. The Jury might return 
no verdict at all, or only a verdict out of time. In most 
cases any such happening would be due to bad faith for 
which the objector was at least partially responsible. 

Therefore section 141 of the Code gives the Magistrate dealing 
with the case, that is the Magistrate who made the condi¬ 
tional order, a wide discretion in any such case. The words 
of the section are “ The Magistrate may pass such order 
as he thinks fit .’ 1 Subject to the conditions that the order 
must be reasonable, and not out of relation to the matter 
through which the proceedings arose, and that it does not 
purport to affect adversely persons not parties to the proceeds 
ings, this leaves the Magistrate almost unfettered discretion. 

When an order is made under section 141, it is to be followed 
by a notice calling for compliance, just as is an order which 
has become absolute, and the same 4 consequences and 
remedies follow. But, it may be pointed out, there will 
be cases in which the Magistrate will not think it right to 
proceed to make a final order at once just because the Jury 
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proceedings have fallen through. In some of these he will 
hear the case under section 137 as if cause had been shown 
in the first instance, and will decide the case under tire 
provisions of that section. In others he will make a further 
attempt to appoint a Jury. In fact he will use this wide 
discretion to meet the circumstances of each particular case. 

If a Jury fails to return a verdict because - one or more of 
their number dies, or becomes afflicted with an unforeseen 
disability, the proper course is to appoint a fresh Jury. 
The discretion to make an absolute order summarily should 
be exercised only in cases where there are good grounds 
for believing that the objector has acted m bad faith. 

At any stage of the proceedings a Magistrate who has 
made an order under section 133 of the Code, if he sees 
reason to think that there is a real likelihood of there being 
imminent danger or serious injury to the public, may issue 
to the person against whom the order was made any such 
injunction as may be required to prevent such danger or 
injury eventuating during the pendency of the inquiry. It 
is to he observed that this jurisdiction is to be used only 
in cases where there is good ground for serious apprehension, 
and that it cannot be exercised by a subordinate Magistrate 
to whom the case has been sent. No suit will lie in a Civil 
Court in respect of an act done in good faith under these 
provisions of the Code by a Magistrate. It seems that it 
would be reasonable to extend this protection to persons 
acting in good faith under the orders of a Magistrate. If 
the injunction he disobeyed the Magistrate may himself 
take steps to obviate the danger or to prevent the injury, 
and it is to cover such action that the protection is granted. 

If a Magistrate, not being empowered by Law to do 
so, makes an order under section 133 of the Code, his proceed¬ 
ings are void. So are all proceedings following that order 
and any action taken in consequence of them. But if the 
proceedings were otherwise well founded a Magistrate with 
jurisdiction and duly empowered could take them anew. 
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&tq is no appeal against an order made under section Appearanfl 
or against an order made under any of sections 136, revislon * 
137, 139, 140, or 141 of the Code. But proceedings 
of this nature may be considered and dealt with in the 
exercise of revisional jurisdiction. 

Section 143 of the Code deals only with Public Nuisances Repetition 
as defined in the Indian Penal Code. A public nuisance 
is an act or an illegal omission which causes injury, danger 
or annoyance to the public or to people in general who 
dwell or occupy property in the vicinity, or which must 
necessarily cause injury, obstruction, danger or annoyance 
to persons who have occasion to use any public right. It 
will be seen that this definition does not coincide with the 
cases contemplated in section 133 of the Code. When a 
person is guilty of committing such a nuisance, a District 
Magistrate or Sub-divisional Magistrate, or any other 
Magistrate empowered by either the Local Government or 
the District Magistrate, may direct that person not to 
repeat or continue the nuisance. No procedure for an 
inquiry into such a case is laid down in the Code. It would 
seem that the section contemplates that there has been a 
conviction in respect of the nuisance, and that it is continued 
or repeated in spite of that conviction. Otherwise it seems 
extraordinary that these powers may be conferred on any 
Magistrate, and that they may be exercised without any 
inquiry. Such an order can be impugned in revision but not 
by appeal. When one is duly and legally made it must be 
obeyed, disobedience to it coming under the provisions of 
section 188 of the Indian Penal Code. Its legality or 
propriety could be questioned upon a prosecution for 
•disobeying it. If made by a Magistrate not duly empowered, 53° 
such an order is void. 

In all cases under Chapter X of the Code the principle Private 
that a private advantage does not justify a public nuisance ^ Jttfieation.° 
must be borne in mind. 


CHAPTER XXV. 
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Family Obligations. 

The laws of most countries make a man liable to maintain 
his wife, and his children who are unable to maintain them¬ 
selves, whether these latter be legitimate or illegitimate. 
As such a child, or a deserted wife, cannot be expected to 
be in a position to institute a civil suit, and as hardship 
might be entailed if the wife or child had to wait in poverty 
till such a suit was decided, the Code provides a cheap and 
speedy means for enforcing the obligation of. the husband 
or father. 

These means are set forth in Chapter XXXVI of the 
Code (containing sections 488, 489 and 490), enabling 
Presidency Magistrates, District Magistrates, Sub-divisional 
Magistrates, and Magistrates of the first class to make 
appropriate orders. A Magistrate taking action under these 
sections must be satisfied that a person having sufficient 
means neglects or refuses to maintain his wife or legitimate 
or illegitimate child, such child not being able to maintain 
itself. The Code specifically exacts proof of the neglect 
or refusal, and it is submitted that it is open to the person 
called upon under the section to tender evidence that he 
is without sufficient means to meet his obligations. The 
Order may be for a monthly allowance at a monthly rate 
not exceeding one hundred rupees in the whole. Within 
that figure the Magistrate has full discretion to fix what 
rate he may think appropriate in the circumstances of each 
case. It is not quite clear what is the import of the words 
u in the whole.” It can hardly be intended to convey that 
no single person is to be called upon to pay more than one 
hundred rupees a month in the aggregate to two or more 
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versons having claims of this nature upon him. This would 
amount to penalising the wife and children if the family 
happened to be large (there might easily be half a dozen 
children unable to earn their own livings), even though the 
husband and father happened to be rolling in money. On 
the other hand, one hundred rupees a month is enough for 
the maintenance in some comfort of any single individual. 

The Magistrate may specify in his order the person to whom 
the allowance is to be paid, for instance,, to a near male 
relation of a minor wife, to the mother of a minor child, 
to a guardian specially appointed of a motherless child or 
of one abandoned by its mother, or to a wife herself who 
is of full age. Fresh directions may be made from time 
to time as to the person to whom payment is to be made, 
so that such happenings as deaths, attainments of majority, 
and the like may be met. The Magistrate may order that 
the allowance is to be paid either from the date on which 
he makes the order or from that on which application for 
such an order was made to him. 

In strictness Chapter XVI of the Code does not apply Preliminary 
upon the making of such an application, for there is then 
no complaint. A complaint presupposes an offence, and 
there is no offence alleged. It is submitted, however, 
that the general principles of that Chapter could properly 
be applied as a matter of discretion. It would be proper 
to examine the Applicant upon oath when the application 
was made. Probably it would not be proper to apply the 
provisions of section 202. But, if the deposition of the 
Applicant taken upon oath were to make out no case, then 
it seems that the application ought to be dismissed, just 
as a complaint would be dismissed. 

If there appears to be a case to go upon, the Magistrate Hearing of 
will issue notice to the person against whom it is sought a PPh c *hon. 
to enforce a liability. That person is not an accused person. 

The Magistrate may allow 1 the person against whom it is 
sought to enforce liability to appear by pleader instead of 
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in person. Evidence in the case is usually to be taken in 
the presence of that person or of his pleader. If that person 
is found by the Magistrate either to be wilfully avoiding 
service of the notice or to be wilfully neglecting to attend 
Court after service, the Magistrate may proceed to hear 
the case ex-parte in spite of his non-appeara$pe., If this 
is done, and an order against that person is made, that 
person may at any time within three months of its date 
apply to have the order set aside, and the Magistrate may 
set it aside if good cause is shown. Such good cause would 
have to be cause for not appearing when the application 
wa3 originally before the Court, together with enough to 
establish some reason to believe that the person against 
whom the order had been made was going to make a genuine 
answer to the application in'good faith, whether that answer 
covered only the amount of the allowance or the whole of 
the case. At the hearing of any application for maintenance 
the evidence will be recorded as at the trial of a Summons 
Case, that is to say, only a memorandum of the substance 
of the evidence of each witness is required. Presumably 
also, as in a Summons Case, all witnesses actually in 
attendance must be heard, while the Court has unfettered 
discretion to grant or refuse to grant process to enforce 
the attendance or production of other witnesses or evidence. 

If it be a question of maintaining a wife, the person 
proceeded against may perhaps offer to maintain her on 
condition that she will live with him. If such an offer is 
made and the wife refuses to accept it, that is to say, if she 
refuses to live with her husband, then it is for the Magistrate 
to consider the grounds on which she so refuses, making 
her state them. It is for her to make out a case showing 
that her husband ought to maintain her although she does 
not live with him. The two chief grounds on which she 
might reasonably refuse are that he is cruel to her, or that 
he is grossly unfaithful to her. Keeping a mistress in the 
house would be a plain instance of gross unfaithfulness. 
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a Hindu or a Muhammadan has married a second 
wife and is more affectionate to her than he is to the 
Applicant, that by itself is no ground for the latter to refuse 
to live with him. The way in which the Code puts the 
question arising in these cases is that the Magistrate may 
make an order for maintenance notwithstanding such offer, 
if the Magistrate is satisfied that there is good ground for 
doing so. The Magistrate’s discretion is wide, and he must 
exercise it judicially and not capriciously. Each case must 
be judged on its own circumstances, but the broad rules of 
equity and good conscience must be followed. 

A wife’s right to maintenance ceases if she lives in Cessation or 
adultery, or if, without sufficient reason, she refuses to live allowance, 
with her husband, he being willing to maintain her if she 
lives with ftim, or if the husband and wife are living separately 
by mutual consent. So that if, when an application is 
made or is being disposed of by the Court, any of those 
states of things is shown to exist, no order can be made, 
and if any of those states of things comes into existence 
after an order for the maintenance of a wife is made, such 
order can no longer be enforced and must be cancelled. 

An isolated act of adultery does not constitute “ living in 
adultery,” but each such act is evidence tending to show 
that the woman is so living. If either the recipient of the 
allowance or the person ordered to pay it satisfies the 
Magistrate at any time after the making of an order for 
payment of an allowance that a change of circumstances 
has occurred, the Magistrate may direct that the rate of 
monthly payment is to be altered by either increase or 
decrease. A large permanent decrease in the earning power 
of the person who has to pay would be a reason for decreasing 
it. A large addition to his income might be a reason for 
increasing it. The increasing expenses of a growing child 
would generally be a reason for increasing that child’s 
allowance. But no one allowance is ever to exceed one 
hundred rupees per mensem in the whole. If that rate 
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has been fixed, it cannot be increased. Both sides have 
a right to be heard before any of these questions arising 
after the making of the original order is decided. 

There is no definition of “ child,” and the Code in this 
Chapter does not say “ minor child,” Therefore it 'would 
seem that a child’s right to .maintenance endures until it 
is able to maintain itself. Infirmity might cause that right 
to last until Either parent or child died. But the father 
can ask for an order for an allowance to a child to be cancelled 
as soon as that child can maintain itself. 

The costs of a proceeding under this Chapter of the 
Code are to be in the discretion of the Court. If an order 
is made for one party to pay those of another, they can be 
recovered by a process similar to that for recovering fines. 
Section 547 of the Code enacts this. 

The venue for hearing a case of maintenance is either 
where the person against whom an order is sought resides 
or is, or where, he last resided with his wif^e or with the 
mother of the illegitimate child in respect of whom it is 
sought. We thus find the complication that if a father 
lived with his wife and children at Patna, and his wife died 
there, and he then moved to Allahabad with his children, 
and, after living there for some time, abandoned them and 
went to Lucknow, he could be proceeded against at either 
Patna or Lucknow, but not at Allahabad the place at which 
he left those whom, he was bound to maintain. 

When an order for maintenance is made, a copy of it 
is to be given, free of fee, to the person in whose favour 
it is made, or to that person’s guardian. When the Magis¬ 
trate is satisfied that there has been a breach of an order 
after its making, that is, that the allowance for any month 
has not been paid, the amount due within one year of the 
date of the application for recovery may be realised by fche 
issue of a warrant under section 386 (1) (a) of the Code, 
as for the recovery of a fine. If, after the execution of such 
warrant, there is still any sum due and outstanding, the ' 




FAMILY OBLIGATIONS. 


459 


<SL 


may pass against the person bound by the order to pay 
maintenance a sentence of imprisonment for a term which may 
extend to one month in respect of the whole or any part 
of any month’s allowance still so due. Apparently, the 
imprisonment may be either rigorous or simple. If each 
month’s arrears can be met by a separate sentence, with 
a separate warrant of imprisonment, then, if there were 
arrears for one year after the execution of the warrant for 
levy, seemingly the Magistrate could pass sentences of 
imprisonment for terms aggregating one year if he thought it 
just to do so. If the sum due be paid before the term expires 
to which the person liable to pay has been sentenced, he is 
at once to be released. 

As the person proceeded against is not an accused 
person he is not to be examined as accused persons are 
examined, and he is a competent witness. At his own 
option he can give evidence when it is sought to make 
out that an order for maintenance should be made against 
him, when it is alleged that after such an order has 
been made he has failed to pay the maintenance when it 
was due, and when a question of cancelling or altering 
an order arises. 

An order made under section 488 of the Code, as 
amended by any modification under section 489, if there has 
been such modification, oan be enforced anywhere in 
British India. The only requirement is that the person 
against whom the order was made is in the place where 
application to enforce it is made. If this is the cause, then 
according to the strict wording of section 490 of the Code, 
any Magistrate who is satisfied as to the identity of both 
the person in whose favour it was made and the person 
against whom it was made, is empowered to enforce the 
order. That is, the Magistrate has to be satisfied both that 
the person applying to him is the person in whose favour 
it was made and that some person within his jurisdiction 
whose attendance before himself he obtains by the issue 
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of process is the person against whom it was made. Appa¬ 
rently the enforcement will be made in the manner already 
discussed. But, as powers under section 488 of the Code can 
in no case be exercised by Magistrates of the third class, while 
those of the second class can exercise them only if they are 
also Sub-divisional Magistrates, it seems strange that the 
Legislature has left the enforcement of these orders to any 
Magistrate who may be approached by the payee. Quite 
difficult questions as to whether the order can still be enforced 
may arise when an application for enforcement comes 
before a Court. It is submitted that such questions are 
not fit for determination by a Magistrate of but small 
experience, but there seems to be nothing to prevent a 
Magistrate of the third class who has only just been made 
a Magistrate from determining them if such an application 
be .made to him. He may not have power to take cognizance 
of an offence, but proceedings under Chapter XXXVI of 
the Code are not concerned with any offence, from which 
it follows that there is apparently no bar to the entertain¬ 
ment by any Magistrate having territorial jurisdiction of 
any application for the enforcement of an order for payment 
of an allowance by way of maintenance. 

The person against whom an order for maintenance is 
asked for may plead, if the applicant states that she is his 
wife, that she has ceased to be his wife. Or such a plea 
may be raised when enforcement is asked for, it being then 
alleged that she has ceased to be his wife after the order 
for the payment of an allowance to her was made. Among 
Muhammadans divorce is easy, and among certain castes 
of Hindus it is possible to divorce a spouse without any 
legal proceedings. If such a plea be made the Magistrate 
must consider it, and must allow the person raising it 
opportunity to prove it, and must be prepared to hear 
evidence on both sides. If the divorce be made out the right 
to maintenance terminates, and with Muhammadans this 
happens on the expiration of the “ iddat” A Magistrate’s 
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Civil Court from thereafter determining such question, it 
not being bound by the Magistrate’s finding. If the parties 
have been to a Civil Court then, generally speaking, the 
Magistrate is bound to accept and conform to the decree 
j of that Court. If the parties are living apart by mutual 
agreement and one of them seeks to enforce such agreement 
against the other, that must be done through the Civil Court 
and not by a proceeding Under Chapter XXXVI of the Code. 

If the parties agree to a compromise before the Magistrate, || 

the carrying out of that compromise, except so far as the 

compromise involves the making of an order for maintenance 

by the Magistrate, must be enforced, if necessary, by civil 

suit, and not by the Magistrate’s Court. It has beer held 

that a decree for the restitution of conjugal rights (apparently 

obtained by the husband) supersedes an order made by a 

Magistrate for maintenance if the wife still persists in refusing 

to live with her husband, and that on proof of the fact of 

such a decree having been made and of the wife s refusal, 

the Magistrate ought to treat the order made under section 

488 of the Code as no longer enf orceable. This is an instance 

of the principle that a Criminal Court’s findings are not 

necessarily binding on Civil Courts, Iu the case mentioned 

there presumably had been an offer by the husband before 

the Magistrate to maintain the wife if she would live with 

him, a refusal by the wife to live with husband, and a finding 

by the Magistrate that she had good reason for her refusal. 

The Civil Court nevertheless had power to make a decree 
for the restitution of conjugal rights against the wife, thus 
overruling the Magistrate’s finding of fact. 

It is submitted that section 488 of the Code would Defaulting 
justify the making of an order for maintenance against 
a mother who, while being able to do so, neglected to ... 
maintain her child unable to maintain itself. There is 
nothing in the context necessarily to exclude such a case 
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otherwise falling within the terms of the section, and the 
general rule is that words importing the masculine gender 
include the feminine. A widow who had been left ample 
means by her husband, and neglected or refused to maintain 
children whom, she bore to that husband, would be morally 
on as bad a footing as a father who neglected or refused to 
maintain his children, and there is no reason why the 
children of such a mother' should not have a cheap and 
speedy means of enforcing her liability. 

An order under section. 488 of the Code made by a 
Magistrate not empowered by law to make such an order 
is void, as are all proceedings taken after the making of 
it and in consequence of it. There is no appeal against 
an order under section 488 of the Code or against any order 
made in the enforcement of such an order. But the original 
order itself and all orders made in the enforcement of it 
can be dealt with in the exercise of revisional jurisdiction. 




CHAPTER XXVI. 

Lunatics. 

The question, of the lunacy of an accused person can 
be before a Court in either of two aspects. One such aspect tnTand* 
is that of determining the question of whether he is in such defence*’ 3 
a state of mind as to be able to stand his trial. The other 
is that of determining the question of whether, supposing 
I that he committed the act alleged against him, he must be 
acquitted in view of the provisions of section 84 of the 
Indian Penal Code. Chapter XXXIV of the Code provides 
rules relating to both these aspects. 

If an accused person who is before a Court, appears Pe _ on 
to be of such unsound mind that he is incapable of making unable to 
Ins defence, and so of standing his trial, an inquiry into that trial! 1 h ' S 
mental unsoundness is to be made. Almost all criminal 
proceedings commence before a Magistrate, and that Magis- 4 4 
trate has to undertake the inquiry. But it is submitted 
that as a person cannot be treated as a criminal lunatic 
until there is some evidence that he has committed an 
offence, first some evidence, however slight, should be 
recorded which raises a primd facie case of his guilt. The 
Accused must then be examined by the Civil Surgeon or 
by some other medical officer, and, if necessary, he will be 
kept under medical observation for a sufficient time. Pending 
the termination of the inquiry into the unsoundness of 
mind the Magistrate has discretion to commit the Accused 
to the care of a private, person, or to detain him in suitable 
custody, in the manrer and subject to the conditions in 
and subject to which one or other of these courses may be 
followed after a finding that he is incapable of standing 
his trial. The Civil Surgeon or other officer who has examined 
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the Accused is to be examined as a witness, and other 
evidence which may be relevant on the point at issue can 
be taken. If it be found that the Accused is of unsound 
mind and consequently incapable of making his defence, 
a finding to that effect will be recorded, and proceedings 
in the case will be stayed. Similarly, if it appears that a 
person committed for trial to the High Court or Court of 
Session is incapable of making his defence, the Court and 
Jury, or the Court with the aid of the Assessors, will open 
its proceedings by an inquiry into his state of mind. If 
is to be noted that in these circumstances there must of 
necessity already be a. pnma facie case of the Accused s j 
guilt on record, for without there being evidence making' 
out such a case he could not have been committed for trial. 
The inquiry will be on the same lines as one before a Magis¬ 
trate, and the Court will have the same discretions. If 
the Accused be found incapable o4 making his defence by 
reason of unsoundness of mind a finding is to be recorded 
accordingly, further proceedings at the trial are to be post¬ 
poned, and the Jury, if any, is to be discharged. 

When the finding has been reached and recorded that 
the Accused is incapable of making his defence by reason 
of unsoundness of mind, then, whether the offence alleged 
against him be bailable or non-bailable, the Court in its 
discretion may release him upon security to its satisfaction 
being provided that he will be properly taken care of and 
prevented from doing injury to himself or to any other 
person, and that he will be caused to appear whenever and 
wherever the Court orders his appearance. If the circum¬ 
stances of the case are such that the Court thinks it unwise 
to let the incapable person be at large, if, for instance, there 
is reason to suppose that he is a homicidal maniac whose 
attempt to kill someone was happily frustrated, he is to be 
detained in safe custody in such place and manner as the 
Court may think fit, but detention in a Lunatic Asylum 
can be ordered only in accordance with rule3 made under 
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acy Act 1912. Every case of the detention anywhere 
of an incapable person is to be reported to the Local 
Government. 

A trial postponed because unsoundness of mind renders Resumption 
the Accused unable to make his defence may be resumed ^ rocced ~ 
at any time, and if the Accused has become capable of S. 467 
making his defence, it will then proceed in the ordinary way. 

The question of such capability must first be decided. The 
bond for an incapable person released on provision of security 
may provide that he is to be produced before some officer 
who, evidently, will be a medical officer in most cases. 

When such a person is produced under such a bond before 
such an officer that officer’s certificate to the effect that 
he is capable of making his defence shall be receivable in 
evidence. This does not take away the right of the Accused 
to request that that officer be produced for cross-examination. 

The proceedings for deciding whether the Accused is capable 
of making his defence will take, generally, the same course 
as those held when the question of his state of mind first 
came up for decision. Of course if there is a certificate 
that the Accused is no longer of unsound mind, if the Court 
considers him to be sane, and if the Accused himself states 
that he completely understands the nature of the accusation 
and of the proceedings, there is no need for fmother inquiry. 

But if there is any reasonable doubt, the question must be 
decided after proper inquiry, and if the Accused be again 
found to be of unsound mind and incapable of making his 
defence, the trial or proceedings is or are again to be post¬ 
poned, and there is discretion, to release the Accused on 
security, or to have him detained in safe custody, all deten¬ 
tions being reported to the Local Government. 

When a person is detained in a lunatic asylum because When a 

he is incapable of making his defence, the provisions of the P ers ? n . 
t t t ‘ . —.y— r , , . „ „, detained is 

Indian Lunacy Act, IV of 1912, apply to him. In addition, certified to 

any two Visitors of the asylum may certify that he is capable sund 1 b£ > 

of making his defence. The Inspector-General of Prisons tnal * 

s, cc 30 
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may similarly certify as to a person detained in a Jail because 
of a like incapacity. This last function may be devolved on 
the Superintendent of the Jail by the Local Government. 
When any such certificate is furnished, the person concerned 
is to be taken before the Court dealing with the case, and 
the certificate shall be receivable as evidence. Proceedings 
of the kind set out as appropriate when there is reason to 
think that the Accused has become capable of making his 
defence will then be taken. 

The Visitors, or Inspector-General, or Superintendent 
may alternatively report that in their or his judgment any 
such person may be released without danger of his doing 
injury to himself or to any other person. The Local 
Government then has discretion to order either that the 
Accused be released, or that he be detained in custody, 
or, if he he not already in a public lunatic asylum, that he 
be sent to such an asylum. If it orders a transfer to an 
asylum, it may appoint a Commission to inquire into the 
case of the Aocused, consisting of a judicialpmd two medical 
officers. Such Commission is to make inquiry solely into 
the state of mind of the Accused, and it may take evidence. 
It is to report on the case to the Local Government. On 
receipt of such report that Government must take one or 
other of two courses, that is, order either the release or the 
detention of the Accused. 

Any relative or friend of a person detained because he 
is incapable of making his defence (whether such detention 
be original or after he has again been before the Court aiter 
a period or periods of detention), who desires to have the 
custody of such person may apply accordingly to the Local 
Government. Whether such application can be made aiter 
the Local Government has passed orders on a report, from 
a qualified authority, recommending release is not quite 
clear. If such application be duly made, the Local Govern¬ 
ment may have the person who is in detention delivered to 
the custody of the person applying for him. But this latter 
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give security to the satisfaction of the Local Govern* 
ment, (a) that the person concerned will be properly taken 
care of, (6) that he shall be prevented from doing injury to 
himself or to any other person, (c) that he will be produced 
for the inspection of such officer and at such time as the 
Local Government may direct, and ( d ) that he will be 
produced before the proper Court when required. If the 
inspecting officer certifies at any time to the Court that the 
person concerned is capable of making his defence, he must 
be brought before the Court for the resumption of his trial, 
and then the certificate of the inspecting officer will be 
receivable as evidence. Proceedings of the kind set out 
as appropriate when there is reason to think that the 
Accused has become capable of making his defence will 
then be taken. 

It is submitted that when the Local Government orders Effect of 

. release. 

the definite release of a person who had been found incapable 
of making his defence, the criminal proceedings against that 
person are finally ended. 

Sections 469, 470, and 471 of the Code relate to pro- Acquittals 
ceedings in the cases of persons who are capable of defending ground of 
themselves at the time of the inquiry or trial, but were of ^ 
unsound mind when the alleged offence was committed. 

If such a case be one where there would be a commitment 
for trial if the Accused had not been insane, such commit¬ 
ment is to be made. Such a case ordinarily disposable by 
a Magistrate will be disposed of by a properly empowered 
Magistrate. Before whatever class of Court a case be in 
which there is an acquittal on the ground that at the time 
when he is found to have done the act the Accused, by 
reason of unsoundness of mind, was incapable either of 
knowing the nature of the act constituting the offence, or 
of knowing that it was wrong or contrary to Law, the finding 
embodying such acquittal shall state specifically that he 
committed the act. In passing it may be remarked that 
if it were to be found that the Accused did not commit the 
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act, he would be entitled to be acquitted on that ground 
and not on the ground of unsoundness of mind. Therefore, 
when the Accused is acquitted on the ground of insanity, 
the finding could hardly be that he did not commit the act 
alleged against him. However, when a person is acquitted 
on the ground of insanity, it is very necessary to have on 
record a finding stating exactly what he did. 

When there is an acquittal on that ground the Court 
is to order that the person so found to have been insane . 
be detained in safe custody in such place and manner as/ 
the Court thinks fit, and is to report its action to the Localj 
Government. An order for detention in a lunatic asylum 
can be made only in accordance with, rules published under, 
the Indian Lunacy Act of 1912. 

Persons detained upon a finding that they committed 
a criminal act but were of unsound, mind at the time of 
committing it can be reported upon and certified by the 
Visitors of a lunatic asylum, or by the Inspector-General 
of Prisons or the Superintendent of a Jail, just as can those 
whose trials have been postponed because of their existing 
unsoundness of rnind. All that has just been said in the 
present Chapter about steps which may be taken upon 
reports and certificates in the cases of persons whose trials 
have been postponed applies equally to the cases of those 
acquitted on trial on the ground of insanity, except, of course, 
that in the cases of these latter there can be no question of 
placing any person again before the Court lor the purpose 
of resuming a trial. There can be a report stating that a 
release can be made without harm, and upon such report 
being made the Local Government has exactly the same 
range of discretion. There can be a commission of inquiry 
into the state of mind of a person in detention after acquittal 
on the ground of insanity, and the Local Government can 
pass only the same kinds of orders upon such report. And 
there can be delivery to the custody of a friend or relation 
upon the same conditions. 
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question of whether an accused person is or is not Gerfera 
Isound mind, and still more the question of whether remarks 
a person who is shown to have committed what ordinarily 
would be a criminal act was or was not insane when he 
committed it, often give rise to difficult problems. Any 
standard commentary on the Indian Penal Code will be 
found to contain considerable discussion of these questions. 

If more technical knowledge is sought a work on Medical 
Jurisprudence should be consulted. On general principles 
one would be inclined, whenever possible, to hold that a 
person actually before the Court and apparently capable of 
understanding what it is that he is said to have done, and 
of making an answer as to whether he did or did not do it, 
is not incapable of making his defence. It is not in all 
cases a kindness, and may be the very reverse, to an accused 
person to keep him in confinement and under observation 
for an indefinite period to see whether he will fully recover 
his mental stability. A fair proportion of the crimes com- 
mitted by criminal lunatics are committed under the influence 
of lunacies which, though dangerous, are only partial, and 
specially bear in each case upon the commission of the 
particular crime, in other words, under the influence of 
lunacies which exaggeiate very grossly any motive there 
may be for the crime, or induce the sufferer to believe in 
the existence of a fictitious motive, or destroy the sense 
of right and wrong in respect of some particular person or 
thing, or annulate the sense of responsibility to the law 
of the land.^ In such cases of partial lunacy the Accused 
is often quite capable of making his defence, and a decision 
that he is so capable does not in any way prejudice the 
Court on the question of whether he was or was not insane 
when the crime was committed. The defence of insanity 
•at the time of the commission of the crime is one which 
will he treated on the same principles as any other defence. 

If it is found to be made honestly, and to be supported by 
<good evidence, direct or indirect, the Court will be disposed 
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to give the Accused the benefit of any doubt. In any case 
the position is much more satisfactory if it be found that 
a given person did a given act, though: he was insane when 
that happened, than if it is merely found that a person 
charged with doing a given act is of such unsound mental 
condition that it is impossible to put him on his trial, with 
the consequence that no full inquiry can be made as to 
whether he did the act or not. 

Orders of subordinate Courts made under Chapter 
XXXIV of the Code can be dealt with in Revision by the 
High Court. The Local Government can appeal to the 
High Court against a finding of acquittal arrived at on the 
ground that the Accused was of unsound mind at the time 
of doing the act constituting the offence. 


CHAPTER XXVII. 


The Disposal of Property. 

When property of any kind is in the possession of a Duty of 
Court that Court usually has to make orders for its disposal. 

The Criminal Courts also have to make such orders about 
property of which the Police have taken possession under 
the Code. Return to a person entitled to it, permanent 
retention by the Court, destruction, and sale, are the more 
usual kinds of orders so made about property. 

Under section 51 of the Code property may be taken How the 
from an arrested person. Property which was the direct obtain** 1 ** 
cause of his arrest may be taken from a person arrested contr01 * 
under section 54 (1) (fourthly). Under section -550 of the 
Code any Police-officer may seize property, whether possessed 
by some person, or apparently ownerless, upon the ground 
that it is alleged or suspected to be stolen, or because it is 
found in circumstances which create suspicion of the commis¬ 
sion of an offence. This includes power to take property from 
a person who is believed to have obtained it quite innocently. 

Property may also come before a Court upon either com¬ 
pliance with a summons to produce it or the execution of 
a search warrant, as it may through the making of a search 
by the Police. Sections 94, 95, 98, 103, 105, 165, and 166 
of the Code provide the authority for the seizure or enforced 
production of the property in these last cases. Property 
may be attached by a Court by way of enforcing a penalty, 
or for analogous reasons, under any of sections 88, 89, 386, 

387, and 514(3). 

The order made in regard to attached property usually Disposal ol 
is that it is to be sold unless the penalty for the enforcement attached, 
of which the attachment has been ordered Jbe paid by a 
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time fixed by the Court or before the actual sale. But, 
when the attachment is made under sections 88 and 89 of 
the Code in order to enforce the attendance of an absconder, 
no sale is to take place until six months after the attachment, 
subject to the exceptions noted in those sections. When 
an attachment has been made an objection may be raised 
by an interested person to the effect that the property does 
not belong to the person fined or under penalty or absconding. 
Subject to the right of finally invoking a Civil decision, 
such an objection to an attachment made under sections 
88 and 89 will be decided in the manner provided by section 
88, and one to an attachment made under section 386 or 
section 387 will be decided under the rules for the making 
of which there is provision in section 386(2). 

Chapter XLIII of the Code contains provisions as to 
the disposal of property in the possession of a Court other¬ 
wise than by attachment. Sections 516A and 517 enable 
a Court to deal with any property or document produced 
before it or in its custody, or in respect of which any offence 
has been committed, or which appears to have been used 
for the commission of any offence. Section 5IGA deals 
with disposal pending conclusion of judicial proceedings, 
and allows sale of property liable to speedy or natural decay 
after record of necessary evidence. When sale is unnecessary 
such property will be kept, in such proper custody as the 
Court may think fit. The terms of section 517 are wide, 
and empower the Court to make any order it may think 
fit for disposal of property after the end of the proceedings. 
It can be given back to the person to whom it lawfully 
belongs, and this is usually the proper order to make about 
both property regarding which an offence appears to have 
been committed and property produced before a Court 
merely for purposes of inspection. If such latter property 
were a document or book it might be right to make a copy 
of the relevant parts of it for retention on the record before 
returning the original. Confiscation and destruction are 
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among the orders allowed, so if the property is a weapon 
with which an offence lias been committed, it may be 
destroyed or may be confiscated and kept with the record. 

Should a weapon belong to some person not implicated in 
the case, except possibly as a truthful witness, it might be 
proper to restore it to its owner. 

Section 517(3) of the Code provides that no order Delay before 
regarding the disposal of property is to he carried out until carried out 
one month has expired, or any appeal made in the case 
has been disposed of. Exception is made of livestock and 
perishable property which may be disposed of at once. 

Livestock will probably be better looked after in private 
hands than in a Pound, and perishable property may easily 
lose all its value unless it is put speedily to its proper use. 

The Court has discretion to deliver property, to which some 
person claims to be entitled, to that person upon his giving 
security to the satisfaction of the Court for its restoration 
to the Court, should the final order in appeal or otherwise 
necessitate some different disposal, The Court naturally 
would not make an order for such delivery unless it thought 
that the claimant’s title was well founded. 

A High Court or Court of Session may direct that an superior 
order made by it for the disposal of property be carried out Courts - 
by the District Magistrate. 

Section 518 of the Code provides an alternative method Alternative 
which can be used whenever section 517 applies. A Court, me 
instead of proceeding under section 517, may direct that 
the property he sent to the District Magistrate or Sub- 
divisional Magistrate, and such Magistrate will then deal 
with the case as if the property had been seized by the 
Police under section 550 of the Code. The nature of the 
orders which may then he passed will be discussed in due 
course. It appears that a District Magistrate or Sub- 
divisional Magistrate who is in a position to deal with 
property under section 517 has power to decide that 
he himself will deal with it under section 518. That 
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is, he can, in effect, direct to himself an order under 
section 518. 

irfcase of CedS There are many cases where an 'innocent party buys 

property in good faith, in market overt or otherwise, from 
a person who has stolen it or who has received it dishonestly 
knowing or having reason to believe it to be stolen. , In 
some such cases money is found upon the person of the 
thief or receiver upon his arrest. When, upon the conviction 
of such thief or receiver, the Court holds that the purchaser 
of the property did not know, and had not reason to believe, 
that it was stolen, it may under section 519 of the Code, 
upon the application of the purchaser, and upon restoration 
of the property to its legal owner, direct that the 
money found upon the convicted offender shall be used 
in the first instance to repay to the purchaser the price 
which he paid for the stolen property so restored. Of 
course no more than the price which he paid is to be 
given to the purchaser. These provisions are obviously 
fair and equitable. 

The explanation to section 517 of the Cede contains 
a provision based upon similar principles of fairness. This 
explanation enacts that “ property ” includes, in the case 
of property regarding which an offence appears to have 
been committed, not only such property as has been originally 
in the possession or under the control of any party, but 
also any property into or for which the same may have 
been converted or exchanged, and anything acquired by 
such conversion or exchange whether immediately or other¬ 
wise. Therefore if a Court came to the conclusion that a 
person tried by it had been guilty of Theft, or of Dishonestly 
Receiving Stolen Property, and that he had disposed of 
what he had so stolen or received for a sum of Rs. 1,000, 
which sum was found in his house or upon his person at the 
time of his arrest, but that there was no hope of tracing 
the actual property stolen and so disposed of, it would be 
able to treat the sum of Rs. 1,000 as if it were the original 
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ertv, and to direct that it be paid to the person from 
whom that property was stolen. 

Section 520 of the Code provides that a Court of appeal, 
confirmation, reference or revision may direct that any 
order under section 517 or section 518 or section 519 is not to 
be carried into effect pending its own order upon considera¬ 
tion of the case, and it may, when it deals with the matter, 
either confirm, modify, alter or annul such order, or may 
make any further orders that may be just. The general effect 
of this section is to give to Courts of appeal and confirmation 
plenary powers in the matter of the disposal of property, 
and to make all orders passed under sections 517, 518 and 
519 subject to revisional jurisdiction. 

Sectk n 523 of the Code applies in the case of property 
seized by the Police under section 550,’ and to property 
found when an arrested person is searched under section 
51. Probably it is also intended to apply to property found 
upon a person arrested under section 54(1) (fourthly) when 
no actual charge can be preferred in respect of such property, 
but such cases should be rare. It also applies when a Court 
acts under section 518 instead of under section 517. When 
the property is seized by the Police or found upon an arrested 
person the seizure or finding is to be reported to a Magistrate. 
The two parts of the section do not seem quite consistent 
with each other. The first part enables the Magistrate to 
“ make such order as he thinks fit respecting the disposal 
of such property or the delivery of such property to the 
person entitled to the possession thereof, or, if such person 
cannot be ascertained, respecting the custody and production 
of such property/’ Taken by themselves these words would 
make out a case of unfettered discretion. The Magistrate 
could scarcely be given more sweeping powers than powers 
to make such orders as he thinks fit regarding the disposal 
of the property. But the second sub-section proceeds to 
restrict that discretion. If the person who is entitled to 
the property be known, the Magistrate may order that 
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the property be delivered to him on such conditions as the 
Magistrate thinks fit. The word “ may ” seems to indicate 
that this is not the only alternative which the Magistrate 
has. It is suggested that the Magistrate might direct that 
the property be retained in Court in order that investigation 
should be made to discover the supposed offender who had 
removed it out of the possession of the person entitled to 
it. If the person entitled to the property is unknown, the 
Magistrate may detain it, and no other course seems usually 
to be open in such circumstances. For there is nothing 
said about what the Magistrate is to do if he does not detain 
it. The property may have been found with or upon a certain 
person, and then, no doubt, it must either be restored to 
him or detained pending inquiry. And the unimperative 
word “ may ” can hardly be intended to admit as an alter¬ 
native the sending back of property found in no person’s 
possession to the place where it was found. It seems 
reasonable to suppose that the Code tacitly contemplates 
the alternative that the Magistrate can send the property, 
when it is found in the possession of no one, to a Civil Court 
for disposal. If the Magistrate decides to detain the property, 
he is bound to issue a proclamation specifying the articles 
of which it consists and calling upon possible claimants for 
it to appear and establish their claims within six months. 
Section 524 of the Code begins with the words “ If no person 
within such period establishes his claim to such property, 
and if the person in whose possession such property was 
found is unable to show that it was legally acquired by 
him.” It is submitted that the words “ if any ” are to be 
understood between the words “ the person ” and the words 
“ in whose,” because section 550 distinctly contemplates the 
possibility of the seizure of property which is not in the 
possession of any person at the time when it is found and 
seized. When no claim is established or legal acquisition 
proved, the property is at the disposal of Government and 
may be sold under the orders of a Presidency Magistrate, 
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met Magistrate or Sub-divisional Magistrate, or of a 
Magistrate of the first class specially empowered under 
this section by the Local Government. All orders made 
under section 524 are appealable to the Court to which 
appeals usually lie, that is, to the High Court from the Court 
of a Presidency Magistrate, to the District Magistrate from 
the Court of a Magistrate of the second class who is a Sub- 
divisional Magistrate, and to the Court of Session in any other 
case under this section. It is not quite clear whether an order 
allowing a claim as good is an order under section 524 or 
one under section 523. It is not merely conceivable, but 
likely, that cases may occur where two or more claimants 
lay claim to the same property after notice in respect of 
that property has been issued under section 523. In that 
case, if the order awarding the property to one of them 
is an order under section 523, the unsuccessful party 
cannot appeal. Mr. Boys suggests that where the property 
has come before the Magistrate by reason of an order under 
section 518 the proceedings under section 523 might be 
regarded as taken under section 518, and so be open to 
appeal under section 520. This point does not appear to 
have been decided. In any case the terms of section 429 
appear to give to the High Courts full powers in Revision. 

In proceedings under section 523, where the owner is. absent 
or there is no decision that any person is owner, and the 
property is subject to speedy and natural decay, or the 
Magistrate thinks that a sale would be for the benefit of the 
owner, or that the property is worth less than ten rupees, 
ne may order that it be sold. The sale proceeds will then 
be dealt with exactly as the property would have been 
dealt with had it not been proper to sell it. 

When there is a conviction for printing op selling obscene Improper 
books or other such literature, or for printing dr selling defama- g ^ 2I 
tory matter, the Court which convicts may order the destruc¬ 
tion of all copies of the obscene or defamatbry matter which 
are in the possession of the Court or remaijpL iu the possession 
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or power of the person convicted. In like manner, in case 
of a conviction in respect of the adulteration of food or 
drugs, or for selling such things, or for offering them for 
sale, the food, drink, drug or medical preparation in respect 
of which the conviction is had may be destroyed. In any 
case belonging to one of these classes it is usually proper 
to order such destruction. 

When there is a conviction for any offence attended 
of fmmo- S1 ° n by the use of criminal force or by the show of such force, 
property or ky criminal intimidation, and it appears that a person 
S. 522 has been deprived of the possession of any immovable 
property by the use of any such means, the Court in its 
discretion may order that he be restored to possession, 
and may use its appropriate powers to effect such restoration. 
A superior Court may make a like order in proceedings on 
appeal, confirmation, reference or revision. 

It need hardly he said that such action in respect of 
immovable property, or the decision of a Criminal Court 
in respect of the right to possess other property come to in 
any of the classes of cases discussed in this present Chapter, 
will not bind any Civil Court in which the question of title 
to such property may subsequently be raised. 

If a Court not empowered to do so, erroneously and in 
good faith exercises powers in respect of property under 
any of the sections 98, 524 and 525 of the Code, its proceed¬ 
ings are not void merely because of such irregularity. 
On the other hand, if a Court not empowered to do 
so acts under section 88 of the Code, its proceedings are 
inherently void. 

It has been pointed out in Chapter III of this hook 
that an Officer in charge of a Police Station may inspect 
weights, measures and instruments for weighing, and may 
seize any which appear to be false, and may report having 
done so to a Magistrate having jurisdiction. Such Magistrate 
would usually take cognizance of the offence appearing to 
have been committed, verifying the falsity, if he considered it 
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sable to do so, before actually starting criminal proceed- 
ings. If a conviction were to result from the proceedings, 
the false weights, measures, or instruments for weighing 
would come within the provisions of section 517 of the 
Code, and the Court would have discretion to order that 
they be destroyed after the expiry of the time for appeal. 
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CHAPTER XXVIII. 

Old Offenders and First Offenders. 

Section 75 of the Indian Penal Code renders a person 
convicted of any of-certain serious offences against property, 
or against the coinage, or relating to Government stamps, 
who is again convicted of any such offence (not necessarily 
of the same offence), liable to considerably enhanced punish¬ 
ment. The Code contains certain provisions applicable to 
the cases of such offenders. When a person is so liable to 
enhanced punishment, the previous conviction or convictions 
may be proved against him. A case tried by a Magistrate 
concerning such a person is necessarily a Warrant Case, 
and section 255A of the Code provides that after conviction 
on the main charge the Magistrate may take evidence as to 
previous conviction if it is not admitted, and. that he must 
record a finding as to it. This implies that oral evidence 
about a previous conviction is not to be recorded until after 
judgment and finding on the main charge. Each previous 
conviction must be charged in a separate count in the 
charge-sheet, but in deciding a case in which there are 
counts alleging previous conviction in the Charge, a Magis¬ 
trate should not mention this part of the case against the 
Accused in his Judgment, until he has actually recorded 
therein a finding of conviction for the offence then tried, 
and he should endeavour not to let the fact of the previous 
conviction or convictions influence his mind when he decides 
whether the Accused did or did not commit that offence. 
After recording the conviction on this leading charge for 
Theft, or whatever it may be, he should proceed to add 
that a previous conviction, or previous convictions, is or 
are charged. Details of each such conviction should be 
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,, and the Accused’s plea as to each should then be 
taken and noted. If he denies all or any of them proceed¬ 
ings under section 255A will follow. If the Accused admits 
the previous conviction or convictions, the Magistrate should 
proceed to add in his Judgment that the conviction conse¬ 
quently is also under section 75 of the Indian Penal Code, 
and he will also add such a finding if he finds on trial that, 
despite a denial, the Accused has been previously convicted 
as charged. An appropriate sentence will follow. At a 
commitment inquiry previous convictions should be mentioned, 
and evidence about them taken, only after a sufficient case 
against the Accused is made out on the main charge. 

When a previous conviction is charged at a trial before Charges 
the Court of Session, it is not to be mentioned until the section 75 at 
Accused has actually been convicted upon the main charge. ^ e j Sslons 
Then the part of the charge-sheet containing the allegation 
of previous conviction or convictions is to be read out, and 
a subsidiary trial held if necessary. The full procedure has 
been explained in Chapter XII. 

Apart from these cases under section 75 of the Indian When 

previous 

Penal Code, and from proceedings to require security for good convictions 
behaviour, a previous conviction is relevant only if section 54 refev^tf 3 ^ 
of the Indian Evidence Act applies, that is, when the Accused 
definitely pleads and attempts to prove that he is of good 
character, for then evidence to prove that his character is bad 
can be admitted, and a previous conviction is relevant for 
that purpose. 


S, 310. 


Section 348 of the Code requires that a person against Trials of old 
whom a case is made out, and who has been previously n ls * ^ 


convicted, and to whose case section 75 of the Indian Penal 
Code applies, shall be committed for trial (or if the District 
Magistrate or any other Magistrate of the first class in the 
District has powers under section 30 of the Code, shall be 
tried by such specially empowered Magistrate), unless the 
Magistrate before whom the case already is considers that 
he himself can pass an adequate sentence even in view of 
s, cc 31 
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the previous conviction or convictions. If one or more of 
several joint offenders be so committed, each of the joint 
offenders against whom there is an adequate case on the 
evidence must be committed too. 

The High Court or Court of Session can allow bail in 
any case, but, it is submitted, only in cases of a very ex¬ 
ceptional nature would bail be allowed to a person liable 
to be charged under section 75 of the Indian Penal Code. 
An elderly man who had been convicted of a petty theft 
when he was in his u teens 55 and had nothing against him 
since is an example of such an exceptional case. 

Convictions implying dishonesty or going to show that 
a person is of bad character can be proved as corroborative 
evidence in cases coming under section 110 of the Code, 
that is, in cases where a person is called upon to show cause 
why he should not be bound over to be of good behaviour, 
upon an allegation that he is an habitual offender of some 
sort or a dangerous character. 

In addition to ordinary methods of proof section 511 
ol the Code allows the use of special methods of proving 
previous convictions. There must always be either an 
admission on the part of the Accused, or some evidence 
identifying him as the person to whom the extract, or 
certificate, or warrant now to be referred to relates. If 
there be such admission or evidence, the conviction can 
be proved either by an extract from the records of the Court 
in which the conviction was had, such extract being signed 
and certified as true by the officer in charge of the records 
of that Court, or by a certificate signed by the officer in 
charge of any Jail in which the whole or part of the sentence 
which resulted from the conviction was carried out, or by 
production of the warrant committing the convicted person 
to the Jail to undergo that sentence. 

Section 565 of the Code allows preventive measures to be 
taken against any person convicted of any offence mentioned 
in section 75 of the Indian Penal Code, or of an offence in 
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of Currenfey Notes or Bank Notes, or of an offence 
under section 215 of the Indian Penal Cod& (that is, of 
taking a gratification to secure the restoration of property 
and then not using every reasonable endeavour to get the 
offender convicted), who has previously been convicted of 
any of those offences either in British India or by a 
British Court in Feudatory India. When a person is so 
subsequently convicted by a High Court, a Court of Session, 
a Presidency Magistrate, a District Magistrate, a Sub- 
divisional Magistrate, or a Magistrate of the first class, if 
such person is then sentenced to transportation or imprison¬ 
ment, the Court may also order that he be kept under 
supervision by the authorities for ja, term not exceeding 
five years. The form which the order is to take is that 
the person convicted is, upon his release from transportation 
or imprisonment, to notify his residence and change of 
residence and any absence of his from his residence in such 
manner as is provided by rules made by the Local Govern¬ 
ment for the purpose. His place of residence being upon 
record, the Police are able from time to time to ascertain 
from his neighbours, or from the person himself, in what 
manner he is conducting himself and whether he has absented 
himself without notifying such absence. If a person so 
ordered to notify his residence and change of residence and 
absences refuses or neglects to do so, he becomes punishable 
under section 176 of the Indian Penal Code. An order 
of this kind should be passed in nearly every case in which 
a person’s record of convictions shows him to be an habitual 
offender or *one who is seldom more than a short period at 
a time out of Jail. A person so dealt with has a better 
chance of turning to honesty than would be afforded him 
were he to be sentenced to a very long term of imprisonment 
and then left without any supervision after its expiry. 
When such an order might have been, but has not been, 
made, it can. be added by the appellate Court on appeal, 
if there is an appeal, or by the High Court in Revision. 
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Sections 562, 563 and 564 of the Code deal with the 
cases of first offenders. They provide that a first conviction 
may occasionally not entail a sentence. There are two 
principal parts of section 562, namely sub-sections (1) and 
(1A), which must not be confused with one another. Sub¬ 
section (1) applies on a conviction for any of a wide category 
of offences, no matter under what Law they may be punish¬ 
able. For the grace admissible under the sub-section to be 
extended to an offender no previous conviction must be 
proved against him. As the extension of the grace to an 
offender is in the discretion of the Court, and is not a matter 
of duty, it is submitted that no Court should extend that 
grace in a case in which a responsible officer states on 
apparently good authority, and after due investigation, that 
the offender lias been previously convicted of a serious 
offence, even though no attempt is made to prove such 
conviction. The second necessary condition in the case of 
women and of males under the age of twenty-one years is 
that the actual conviction presently recorded by the Court 
is not of an offence punishable with Death or Transportation 
for Life. With males of twenty-one years of age and upwards 
the second condition is that the presently recorded conviction 
must be of an offence punishable with imprisonment for 
a term of not more than seven yea^s. Therefore the grace 
cannot be extended to an adult male convicted of an offence 
punishable with fine only. And it must be remembered 
that the words “ not more than seven years ” refer to the 
maximum sentence avvardable by law to the worst action 
constituting the offence, and not to the sentence which the 
Court thinks appropriate to the case before it. A male 
person over twenty-one years of age convicted of Robbery 
in circumstances justifying a sentence of imprisonment for 
one year could not be admitted to grace under section 561(1) 
of the Code, and it would be wrong to ignore the aggravations 
which turn the offence into Robbery, and to convict him 
merely of Theft, in order to apply this sub-section to his 
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A third necessary condition for action under this 
►sub-section in favour of an offender is that regard being 
had to the age, character, or antecedents of the offender, 
and to the circumstances in which the offence was committed, 
it is expedient that he be released on probation of good 
conduct. Therefore in all cases there must be something 
calling for leniency in the circumstances in which the offence 
was committed. It is submitted that the Code means that 
there must have been something which the offender himself did 
not bring about, which supplied an almost overwhelming 
motive for committing the offence. When a Court decides 
to apply this sub-section, then, instead of sentencing the 
offender t once, it will direct that he or she be released 
on entering into a bond, with or without sureties, first to 
appear and receive sentence when called upon during such 
period not exceeding three years as the Court may direct, 
and secondly in the meantime to keep the peace and be 
of good behaviour. These powers cannot be exercised by a 
Magistrate of the third class, and a Magistrate of the second 
class can exercise them only if specially empowered to do 
so by the Local Government. It is not quite clear whether 
a Magistrate of the second class not specially so empowered, 
but appointed by the District Magistrate under section 13 
of the Code to be a Sub-divisional Magistrate, can act under 
section 562(1). It is arguable that item (1) of Schedule III 
(IV) of the Code empowers him to, because a Magistrate of 
the first class can so act, as can a Presidency Magistrate and 
every superior Court. Should a Magistrate not empowered 
to act under this sub-section consider that its provisions 
should be applied to an offender whom he convicts, he will 
abstain from passing sentence, and will refer the case to a 
Magistrate of the first class or Sub-divisional Magistrate. 
{This seems to imply that a Magistrate of the second class 
who is a Sub-divisional Magistrate can act under the sub¬ 
jection, even though he no longer could do so if he ceased to 
be a Sub-divisional Magistrate). The Magistrate to whom the 
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case is referred can- pass any sentence or order which he 
could have passed had he tried the- case himself, including 
an order of acquittal, and has discretion to make further 
inquiry, or take further evidence., or to have such inquiry 
or evidence made or taken, before he passes orders. These 
references are dealt with in Chapter XVII. If the Magistrate 
to whom such a reference is made does not acquit, he can 
sentence the offender, or treat him under section 562(1) 
of the Code, or he can act under section 562(1A) of 
the Code if the offence is one to which that sub-section 
applies. 

Section 562(1A) of the Code empowers all Courts to 
dispense even with a bond for appearance, keeping the peace, 
and good behaviour, upon a first conviction, when such 
conviction is for any of certain offences, and all of certain 
other conditions are present. The offence must be under 
the Indian Penal Code, and must be either (a) Theft, 

( b ) Theft in a Building, ( c ) Dishonest Misappropriation, 

(d) Cheating, or (e) any offence under that Code punishable , 
with imprisonment for a maximum term not exceeding two 
years. As noted, there must be no previous conviction 
against the offender. Next there must be something 
inducing leniency in the age, the character, the antecedents, 
the physical condition, or the mental condition of the offender. 
Finally, the offence must either be trivial in itself or have 
been committed when facts existed which constituted, 
circumstances extenuating the guilt of the offender. When 
all these conditions are fulfilled the Court may, upon convic¬ 
tion,- admonish the offender, instead of passing sentence upon 
him, and then release him. It may be noted that a convic¬ 
tion for any of the offences coming within the purview 
of sub-section 562(1A) of the Code, except (a) Criminal 
Conspiracy punishable under section 120B of the Indian 
Penal Code, (6) Fraudulent Dealing in respect of a Decree 
punishable under section 210 of that Code,, (c.) Theft in a 
Building punishable under section 380 of that Code, and 
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Trespass punishable under section 451 of that Code, 
may legally be followed by a sentence of line only. 

When a Court directs under section 562(1) of the Code Procedure 
that a bond be executed by a convicted first offender, if orders^** 
it requires sureties the convicted person has the same rights £^ atlon on 
in regard to inquiry being made before a surety is refused, 
or before a surety once accepted is rejected, as has a person 
against whom an order has been made under Chapter VIII 
of the Code. The procedure in such circumstances is dealt 
with in detail in Chapter XXII. If a surety is refused or 
rejected an appeal will lie in cases before Magistrates, but under 
section 406A of the Code no appeal lies if the Court is a 
Court of Session. Sureties have a right to resign at any 
time, and when a surety applies to be released the provisions 
of section 126A of the Code apply. Here again the procedure 
has been described in Chapter XXII. 

When there is an appeal in any case in which the Court Powers of 
of first instance might have acted, under either section 562(1) and^eti! * 
or section 562(1A) of the Code, but did not so act, the ^nal 
appellate Court may make an order under either of those S ’ 
sub-sections which may be appropriate, should it think fit 
to‘do so. The High Court may also make such an order | 

in revision. In appeal or revision such an order would 
usually be substituted for a sentence. When an appeal lies 
to the High Court, or when a case is before that Court in 
revision, that Court may set aside any order made under 
either of the above sub-sections, and, unless it acquits, may 
pass a proper and definite sentence on the offender. 

When a bond has been executed under section 562(1) Procedure if- 


of the Code, and the convicted person has accordingly been of bondare 
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released, and thereafter the Court which ordered the execu- broken< 
tion of the bond, or any other Court which could have tried 
and convicted for the offence concerned (that is, any Court 
with the necessary judicial and territorial jurisdiction), is 
satisfied during the term for which the bond is to run that 
the offender has failed to appear when called upon, or to 
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keep tlie peace, or to be of good behaviour, it may issue 
a warrant for his arrest. It is arguable that, as under 
Chapter VIII of the Code, so here, the commission of, or 
attempt to commit, or abetment of, any offence punishable 
with imprisonment is a lapse from good behaviour. When 
arrested the offender is to be brought before the Court and 
his case is to be heard, he meanwhile being remanded to 
custody, with discretion to the Court to admit him to bail 
with sufficient security for his appearance. What has to 
be determined is whether the conditions of the bond taken 
upon his conviction have or have not been broken. At the 
hearing all evidence bearing on this question which either 
side reasonably wishes to produce must be heard. After 
the hearing the Court may pass sentence. This means that 
if the Court is of opinion that the conditions of the bond 
have been broken it will pass a fitting sentence for the offence 
of which the offender was originally convicted. 

Section 564 of the Code provides that a Court is not 
to act under section 562 until it is satisfied that the offender, 
or his surety if a surety be required, has a place of abode 
or a regular occupation in the place for which the Court 
acts, (which presumably means within the territorial jurisdic¬ 
tion of the Court), or in the place where the offender is 
likely to live during the currency of the bond. It is submitted 
that since tlie amendments of 1923 this proviso applies 
only to action under section 562(1). 

A term of imprisonment may lead a person not really 
disposed to crime to adopt a life of crime, and the provisions 
ofbad 6 " 8 ° Ut jttst'discussed enable the Courts to avoid this risk in the 
cases of those who have, indeed, offended, but have not 
offended seriously, when tlieir offences were not deliberate 
and they seem likely not to offend again if given a chp^e to * 
resume an honest way of life. 

It is to be noted that large categories of minor offences 
punishable under any law with fine only do not come within 
the general purview of section 562 of the Code. In such 
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cases a small sentence of fine is the greatest leniency which 
is allowable. Such a sentence need not carry a moral stigma, 
or lead a convicted person into bad company. The Refor¬ 
matory Schools Act provides another method of keeping 
juvenile offenders, but.only juveniles, away from association 
with hardened criminals. Its provisions are not affected 
by section 562 of the Code, and sometimes Courts may 
choose between the one method and the other. 





CHAPTER XXIX 


Previous Trials. 

The principle that a person must not twice be put in 
jeopardy for the same act or omission has already been 
mentioned. The effect of previous trials is dealt with in 
Chapter XXX of the Code, which consists of a single section, 
(Section 403). The whole Section (or Chapter) is to be read 
subject to section 26 of the General Clauses Act (X of 1897) 
which enacts that “ Where an act or omission constitutes 
an offence under two or more enactments, then the offender 
shall be liable to be prosecuted and punished under either 
or any of those enactments, but shall not be liable to be 

merely a 
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punished twice for the same offence, 
reasonable extension of the principle laid down in section 71 
of the Indian Penal Code. A person is held to have been 
in jeopardy if he has been convicted or acquitted and the 
conviction or acquittal is still in force. A conviction or 
acquittal is no longer in force if it is set aside or quashed 
in appeal or revision and if an acquittal or conviction, as 
the case may be, has not been substituted for it. Another 
principle is that a discharge is neither a conviction nor an 
acquittal. Another principle is that the greater includes 
the less, but that a decision as to the less cannot be assumed 
•to be a decision as to the greater. Another principle is 
that a trial may be assumed to have been concerned with 
all .that was known about the case at time when it was 
held, but that it cannot be supposed to have been concerned 
with what happened after it or with what was not known 
when it was held. Another principle is that a conviction 
or acquittal by a Court not competent to dispose of the 
case (whether the defect of jurisdiction be territorial or 
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JSdfeai) is of no. effect as barring a subsequent trial. But, 
so far as territorial jurisdiction is concerned, the provisions 
of section 531 of the Code must be borne in mind. Under 
that section no findings sentence or order is to be set aside 
by reason of a defect of territorial jurisdiction unless it 
appears that such error has in fact occasioned a failure of 
justice. The result of this is that a conviction or acquittal 
by a Court, otherwise competent, but not possessing terri¬ 
torial jurisdiction must stand, and must be held valid, and 
must be as much a bar to subsequent proceedings as would 
be a conviction or acquittal by a completely competent 
Court, unless and until the order in question be set aside 
on the ground that the error has actually caused a failure 
of justice. 

Section 403 of the Code, then, enacts that a person 
who has once been tried by a Court of competent jurisdiction 
for an offence and convicted or acquitted shall not, while 
such conviction or acquittal remains in force, be liable to 
be tried again for the same offence. Certain necessary 
consequences are then stated. A person so convicted or 
acquitted by a competent Court is not to be tried again 
on the same facts for some other offence for which a different 
charge might have been made in a , case where it was doubtful 
which of several offences was constituted by the tacts or 
which of such offences would appear from the evidence 
after it had been heard. Equally a person so convicted or 
acquitted by a competent Court is not to be tried again 
for an offence a formal charge for which might have been 
dispensed with at the first trial under section 237 of the 
Code. Section 237 refers to the cases where, though two 
or more charges might be framed by reason of the act or 
series of acts being of such a nature that it is doubtful which 
of several offences the facts which can be proved \\ ill con¬ 
stitute, some of the possible charges are omitted, and it 
allows a conviction for an offence which might have been, 
but actually was not, embodied in a charge. If there was 
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any charge for .which a conviction or acquittal might have 
been had at the first trial, and that charge was not specifically 
kept alive by an order under section 240 of the Code, it is 
merely reasonable that it should not be made the basis 
of a second trial. 

But there is another class of states of fact where several 
charges could be, but are not necessarily, tried at one trial, 
in which a conviction or acquittal upon one of such charges 
does not bar a new trial upon the remaining charge or 
charges, provided that such remaining charge or charges did 
not form part of the first trial. This is the class of cases 
where a series of acts forms one transaction in the course 
of which more offences than one are committed, and the 
offences are distinct from one another. The important point 
is this distinctness of the offences from one another. In 
such a case an acquittal or conviction for one offence of the 
series does not bar a trial for some oth^r distinct offence 
in the series, more particularly if no reference was made 
at the earlier trial to the offence tried at the later trial. 

If, after a person has been convicted of some offence 
arising out of some act which he is found to have committed, 
some further consequence ensues from that same act of his 
which alters the nature of the offence committed by him 
(usually this alteration will be in the nature of an aggrava¬ 
tion), then the conviction is no bar to a second trial upon 
the question of the person’s guilt of the offence arising from 
the later consequences. It will be noted that this part of 
section 403 has no reference to an earlier acquittal. This 
is because an acquittal would usually have proceeded upon 
the finding that the person did not commit, or was not shown 
to have committed, the alleged criminal act. We shall now 
see that in such a case the principle of the competence of 
the first Court to deal with the aggravated offence may 
come into play. If the trial was for simple Hurt, an offence 
triable by any Magistrate, and after the first trial death 
ensued giving rise to a possible charge of Culpable Homicide, 
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who decided that the person accused did not do or was not 
proved to have done the act which caused the hurt could 
not have tried the charge of Culpable Homicide, the finding 
of fact just referred to would not bind the superior Court 
which alone would be competent to try the person accused 
on the graver charge. Here it will be noted that there 
was no acquittal by a Court competent in respect of the 
offence of Culpable Homicide. On the other hand, when 
a Magistrate of the first class had acquitted of the offence 
of Voluntarily Causing Hurt-, and after the conclusion of 
the trial the injured person completed a term of twenty 
days in hospital necessitated by the injuries which he had 
received, there could not be a fresh trial, because the 
acquitting Court was in this case competent to decide 
charges of the aggravated offence. 

This principle of looking to the competence of the first Where first 
Court to try the subsequently charged offence is set out Court not 
more fully in sub-section (4) of section 403. It is submitted respect^ * * 
that the effect of that sub-section can fairly be set out as offence * 
follows. Where certain acts constitute two or more different 
(not necessarily distinct) offences, and a person is tried for, 
and convicted or acquitted of one or more of those offences, 
then if the whole of the offences in question are triable by 
the Court which lias tried him for such one or more offences, 
there can be no subsequent trial for the remaining offences, 
if any, because the Court’s decision on the one set of facts 
is final, and, the Court being competent, the principle applies 
that a person cannot be tried on the same facts, after a 
conviction or acquittal, for any other offence for which an 
additional charge might have been made at the same trial 
under section 236 of the Code. But where the offences for 
which he has not been tried could not have been tried by 
the Court which held the trial for the one or more offences 
regarding which there was an acquittal or conviction, there 
is no bar to a further trial for the remaining offences, because 
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the Court which convicted or acquitted was not competent 
to try for those remaining offences, and its decision on' the 
facts is not binding at a trial for those remaining offences. 
In other words, the decision of an inferior Court on a point of 
fact bearing on offences which it cannot try is not binding upon 
a superior Court, even in regard to the same accused person. 

Orders which The dismissal of a complaint is not an acquittal because 

814 n . 8t , there has been no arraigning of the Accused before a Court. 

acquittals. ° .... 3 

Nor is the stopping of proceedings m a Summons Case under 

section 249, because, when so stopping proceedings, the 
Magistrate explicitly refrains from either convicting or 
acquitting. A discharge is not an acquittal because it can 
occur only in a case where the drawing of a Charge is a 
normal preliminary to placing the Accused formally upon 
his trial. A discharge is merely a finding that the Accused 
is not to be placed upon his trial, it is not a finding after 
trial. An entry at a trial before the High Court to the effect 
that a charge is unsustainable is also not an acquittal. The 
effect would appear to be that if evidence properly sustaining 
the Charge could subsequently be adduced there might be 
a fresh commitment upon it. It certainly is not strictly 
necessary in cases of dismissed complaints and of discharges 
that there should be any formal proceedings by way of 
avoiding the existing order before commencing a new trial. 
But, as the Code does provide means for the ordering of 
Ss. 436, 437. further proceedings upon consideration in Revision of the 
existing order, and as it is not necessary to go further than 
the local Courts to obtain an order for such further proceed¬ 
ings, and as such an order would not be refused if sufficient 
grounds were made out, and as there is no limitation in 
respect of proceedings in Revision, it would seem that the 
proper course to adopt tvhen it is desired to have further 
proceedings in spite of the existence of an order dismissing 
a complaint or discharging an accused person, is to move 
the District Magistrate or the Court of Session to pass the 
appropriate order. 
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appeal a conviction or acquittal can not only be Acquittals 

set aside but can be converted into an acquittal or a convic- can f ot be 

x made 

tiou as the case may be. In Revision a conviction can convictions 
either be set aside or converted into an acquittal, but an *c Revislon ‘ 

^ ^ y j 4*^ n 

acquittal can merely be set aside, thus leaving the way 
clear for further proceedings, and cannot be converted into 
a conviction. This principle holds even when what is 
impugned is an acquittal in an appellate Court setting aside 
) reversing a conviction in a Court of first instance. If 
\ suc h acquittal be set aside in Revision, the result merely 
is that the appeal has to be heard over again, the Court of 
Revision cannot put itself in the place of the appellate 
Court for the purpose of confirming the conviction by the 
Court of first instance. These instances are quoted here 
only fco show how reluctant the Legislature is to encroach 
upon the principle that a person must not twice be put in 
jeopardy for the same offence. 

In Chapter IX it has been pointed out that under Acquittal 
section 247 of the Code a Magistrate must usually acquit without any 
the Accused in a Summons Case if the Complainant fails bar trefh^ 
to appear in a case instituted upon complaint. This is trial * 
the case even if no plea from the Accused and no evidence 
at all are yet recorded. Such an acquittal is an acquittal 
for all the purposes of section 403 of the Code, the fact 
that there has been no semblance of a trial not affecting 
this principle. 

It has been pointed out that a conviction or acquittal Orders of 
by a Court which is not competent is of no effeot, except, CouxS PetePt 
sometimes, where the incompetence is merely territorial, ineffective 
Therefore an order coming under any of clauses ( k ), (Z), 

(p)> (?) or (r) of section 530 of the Code would not have 
the effect of barring proceedings under the provisions of 
section 403. But in some of these cases there might be an 
antecedent order by a competent Court which order the 
incompetent Court purported to reverse or vary. And then 
the antecedent order would be a bar. In all these cases 
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to which section 530 of the Code applies it is always best 
to obtain a pronouncement from a competent Court of 
Appeal or Revision setting aside the proceedings taken 
erroneously or without jurisdiction. Similarly the absence of 
a complaint required by section 195 of the Code would render 
incompetent the Court which, in spite of this, tried an offence 
covered by that section. But it seems most improbable that 
if such a trial resulted in a conviction, such conviction would 
not be set aside before a proper complaint wa's permitted tc 
be made and adjudicated upon. 




CHAPTER XXX. 


Offences against Justice and Administration. 

It was.seen in Chapter VII that special complaint from An impor- 
a particular quarter ns necessary to enable a Court to take J^p?dons f 
cognizance of any offence coming within any of certain oy jurfcdic- 
classes. Some of those classes of offences, and the nature 
of the complaint required in each of them, were sufficiently 
discussed in that Chapter. But cases of offences under 
Chapter X of the Indian Penal Code, that is, Contempts of 
the lawful authority of Public Servants, and cases of certain 
offences against Justice, were left over. Prosecutions for, 
and the taking of cognizance of, those offences are dealt 
with in sections 195 and 476 of the Code. The former of 
those sections enacts that no Court shall take cognizance 
of any of the offences with which we are concerned except 
upon complaint from an appropriate authority, while the 
latter, and the sections immediately following it, make 
further provision for the action to be taken when such a 
complaint is made, and give interested persons a right to 
move a Court to make such a complaint. But it must be 
borne in mind that section 476 and its fellows are concerned 
only with offences against Justice, and in relation to proceed¬ 
ings in Courts of Justice, and with complaints by such Courts 
in respect of them. 

Sub-section (1) (a) of section 195 enumerates the offences Contempt* 
under Chapter X of the Indian Penal Code to which this authority of 
restriction on the ordinary power to take cognizance applies, f^ants. 
Only two offences punishable under that Chapter are omitted 
from the list. Among the principal offences in the list are, 
neglect or refusal to attend on summonses or the like orders, 
neglect to give information on certain subjects, particularly 

s, oo 32 
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concerning tire commission of offences, when legally bo 



do so, giving false information to a Public Servant from impro¬ 
per motives, and neglect or refusal to obey lawful orders legally 
issued by Public Servants. Several of such offences may be 
just as much against Justice as against Administration, as when 
a person fails to appear in a Court of Justice, or refuses 
to answer questions when giving evidence. Cognizance is not 
to be taken of any of the offences set out in section 19o (1) (<t) of 
the Code except on the complaint in writing of the Public Ser¬ 
vant concerned, that is, of the Public Servant whose authority 
has been defied, or of some Public Servant to whom he 
is subordinate. A complaint from the successor in office 
of the Public Servant concerned will, of course, equally 
justify the taking of cognizance. It is to be noted that 
Courts of Justice against the authority of which an offence 
among those specified in section 195 (1) (a) is committed 
oannot deal “with that offence under the provisions of sections 
476, 47-6A and 476B which are soon to be discussed. The 
principal differences which this entails are, fvst that it would 
seem that application cannot be made to the Court to exercise 
its power to complain, but that it must exercise it upon its 
own initiative, and secondly, that the Court cannot take 
security from the person concerned for his appearance before, 
or send him in custody to, the Court to which the complaint 
is made. Also there is no formal right of appeal against 
the order formulating the complaint. But in view of the 
power given to official superiors this last has but little 
practical effect. If, -then, a Munsif deciding a civil suit- 
reaches the conclusion that a witness deliberately refused to 
appear upon a summons issued while the suit was before 
that Munsif s predecessor in office, and further thinks that 
the witness should be prosecuted, his proper course is simply 
to make a complaint to a Magistrate having jurisdiction, 
with discretion to hear the person against whom it is proposed 
to complain before actually doing so. He cannot take 
security from that person for his appearance. As noted, any 
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superior can make a complaint in respect of a defiance 
of the authority of one of his subordinate officers. In the 
supposed case of the Mimsif the District Judge or the High 
Court could complain. In the case of an Officer in charge 
of a Police Station the Inspector of the Circle, the District 
Superintendent, the Deputy Inspector General or the 
r mpector General, and in the case of a Tahsildar, the Assistant 
Collector in charge of the sub-district, the Collector, or the 
Commissioner of the Division could complain. This restric¬ 
tion on the power to take cognizance applies also to all 
conspiracies to commit, abetments of the commission of, 
and attempts to commit, any of the offences enumerated 
At) section 195 (1) (a). With these, too, a complaint from 
ari appropriate authority is an essential condition for the 
taking of cognizance. Just as an official superior has power 
to make a complaint which might have been, but has not 
been, made by one of his subordinates, so he equally has 
power to order the withdrawal of any complaint of the 
kind now under discussion made by any of those subordinates. 

A superior Officer so acting must inform the Court before 
which the complaint is that he so withdraws it, and upon 
receiving a copy of his order that Court is to take no further 
proceedings upon the complaint. It does not appear whether 
uch a cessation of proceedings is to count as an acquittal. 

~*t Ifcast it will involve the release of the Accused from 
custody, or the discharge of his bail, as the case may be. 

A Public servant has discretion to make any preliminary Occasion for 
inquiry he thinks fit before making such a complaint. It o?rom nten ^ 
18 usually right to call upon the person to be complained plaints, 
against to show cause before the complaint is actually made. 

This does not imply that his defence is to be heard at full 
tigth. But it is proper to give him a chance of explaining 
irsonally why he did what he ought not to have done, 
or failed to do what he was legally bound to do. He may 
be able to satisfy the Authority whom he has disregarded 
that lie acted only inadvertently and not intentionally or 
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knowingly. He may satisfy that Authority that he 
regrets his misdeed, in which case a severe admonitionfrom 
the Authority itself may meet the case. Then a Public 
Servant has complete discretion to make a complaint, or 
■to abstain from doing so, in every case of this kind which 
comes to his notice. It is not necessary to complain lr 
eyery such case. Sometimes, more particularly in cases 
about the withholding of information, or the giving of false 
information, it is not possible to prove the offence beyond 
reasonable doubt. It is better, as a general rule, not to 
prosecute than to launch a prosecution in any of these cases 
which ends in an acquittal. And there are cases where 
the person who can be seen to have broken the Law is net 
the worst offender. And in those cases where public opinion 
may look upon such a breach of duty as trivial or excusable 
it may be well not to give the offender an excuse for posing 
as a victim of official harshness. It may be better for the 
countryside to be saying “Ram Singh was a fool to be so 
afraid to give information about that murder near his house. 
The Superintendent of. Police sent for him all right, and 
Ram Singh thought that he was bound to go to Jail. It 
was fortunate for him that, after being very angry, the 
Superintendent let him go. You or I might not have been 
so lucky,” than to have it saying “ Poor Ram Singh . M 
meant no harm when he said nothing about that corps, 
and the chaukidar found it scon enough, as he knew tha* 
he would, so the Police soon got hold of the case. We a 
supposed that Beni Prasad of Ratanpur was at the bottom 
of it, and people who poke their noses into his affairs are 
likely to get their houses burnt, and their cattle stolen. 
Yet there is Ram Singh in Jail for three months. Tin 
Sarkar is hard sometimes.” The Code imposes the restriction 
enforced by the terms of section 195 because, among oth<. 
reasons, it is best to leave the question of prosecuting 
or not for any of these offences to the discretion of the Court 
or Public Servant concerned.' So that discretion must be used 




wisely. A further reason for the restrictions is that offences 
against Justice often are quite difficult to prove, so it is proper 
to place the initiation of a prosecution in the hands of the 
presiding officer of a Court, whose training and experience 
should enable him to judge whether any given prosecution is 
likely to be fruetuous. Conversely, it would be most inadvisable 
to allow all and sundry, on pretext of a desire to promote the 
public welfare, to come to Court with complaints of those 
among the offences with which we are now concerned as to 
which it is fairly easy to make out a plausible primd facie 
case. Several such offences are to be found among those 
specified in section 195(l)(a). For instance, it is very 
easy to allege that a village headman heard of a murder 
i before the village watchman did, and instead of reporting 
it waited long hours for the watchman to come to the village, 
and then allowed the latter to get information of the case 
! for himself, taking no action at all in the matter. Blackmail 
\ would be easy if anyone could come to Court with complaints 

I of this and similar natures. Every complaint made by a 
Public Servant under section 195 (l)(a) should set out 
quite clearly what it is that the person complained of is 
said to have done. The office held by the Public Servant 
complaining should be clearly specified, as should the date 
and place of the offence alleged. Then should follow the 
main facts of the administrative or judicial proceeding in 
connection with which the offence is alleged to have been 
committed. The connection of the person complained against 
with those facts should be made plain, as should the particular 
prejudice to the public service or welfare caused, or likely to be 
caused, by his act or omission. If, for instance, the charge is of 
failing to give information concerning an offence, the complaint 
should show in what circumstances of fact, and under what Law, 
he had information about an offence which he was bound 
to hand on to some public authority. And the main facts 
of the offence which he failed to report should be specified; 
And the motive (for instance, friendship for a person stispected 
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of having committed that offence), which actuated him 
should be set out. The object to be aimed at is that the 
person complained against shall have no ground for alleging 
that the terms of the complaint left him in the dark as to 
what he was alleged to have done or omitted to do, or as 
to the legal obligation which he is alleged - to have failed to 
fulfill. Once such a complaint is before a Criminal Court 
the proceedings can be called for by the High Court in 
Revision, and should the High Court reach the conclusion 
that the complaint was so framed as not to be within the 
definition of “ complaint ” in the Code, or so as in any way 
to fail to satisfy the requirements of section 195, no doubt 
the proceedings would be set aside. Whether cognizance 
has been duly taken is undoubtedly a matter for judicial 
decision. 

Clauses ( b) and (c) of sub-section (1), and sub-sections 
(2) and (3), of section 195 of the Code must be read with 
sections 476, 476A and 476B. Those provisions of the Code 
relate to complaints by Courts of the commission before 
them, or in relation to a trial or other proceeding before 
them, of any of the offences, enumerated in the said clauses 
(6) and (c). The former clause specifies cases of giving or 
fabricating False Evidence, of making or using False Declara¬ 
tions, of Fraudulent dealing with or .claims to property, 
carried out or made with intent to hamper the doing or 
execution of Justice, of Fraudulent pleas or False or Frau¬ 
dulent claims in Civil Suits, of making False Charges, or 
groundlessly instituting Criminal Proceedings, and of Inter¬ 
ruptions of Judicial Proceedings, when any such offence is 
committed in, or in relation to, any proceeding in any Court. 
If any such offence is committed in such circumstances, no 
Criminal Court can take cognizance of it except upon the 
complaint in writing of the Court in which, or in relation 
to a proceeding before which, the offence appears to have 
been committed, or of some Court to which that Court is 
subordinate. What “ subordinate ” means will be explained 
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in^ttte course. The latter clause specifies cases of offences 
described in section 463 of the Indian Penal Code (which 
includes offences punishable under any of sections 465 ? 466, 
467, 468 and 469 of that Code) or punishable under any 
of sections 471, 475, or 476 of that Code; that is, Forgeries, 
the Use of Forged Documents as genuine, and the Counter¬ 
feiting of any device or mark for authenticating documents, 
where any of these offences is committed by a party to a 
proceeding before a Court in respect of any document either 
produced or given in evidence in such a proceeding. Here 
again no Criminal Court can take cognizance except upon 
the written complaint of the Court concerned or of some 
Court to which that Court is subordinate. This bar under 
clause (c) does not apply to a case where the person believed 
to be guilty was not a party to the judicial proceeding, but 
it is probable that in most cases such a forgery or use of a 
forgery by a person not such a party would also constitute 
an offence of Fabricating False Evidence, and then clause (6) 
would apply to the case. The bar, it should be noted, applies 
as much when a document is merely produced in Court, 
but not actually put in evidence, as when it is tendered as 
evidence. Under sub-section (4) of section 195 the bars 
enacted by clauses ( b ) and (c) apply also to conspiracies to 
commit, abetments of, and attempts to commit the offences 
respectively enumerated in those clauses, when such con¬ 
spiracies, abetments or attempts are made under the appro¬ 
priate circumstances. These various provisions apply to 
offences committed in, or in relation to proceedings before, 
any Court, Civii, Criminal or Revenue, this being made 
clear by the wording of both section 195 and section 476. 
But “ Court ” for these purposes does not include a Registrar 
or Sub-Registrar under the Indian Registration Act. 
Incidentally we may note that that Act itself provides that 
no charge under it shall be put before a Criminal Court 
except with the sanction of a Registration Officer authorised 
by it to grant such a sanction. 
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It is a simple enough matter to determine whether one 
relation ^ 0 ff enC es appears to have been committed in a Court, 

or by a party to a proceeding in a Court in respect of 
a document produced or given in evidence in such a proceeding. 
But the words " in relation to ” leave room for argument, 
and cases are not unlikely to arise in which a Court, upon 
having to refer to anterior and decided litigation, finds that the 
facts now before it show that some such offence was committed 
during that anterior litigation. Sometimes that offence may 
have a bearing on the subsequent litigation. But it may not 
be quite so clear that the offence was committed with the subse¬ 
quent litigation in view. If the earlier case was before the 
Court deciding the later case, or before a Court subordinate to 
it, the Court deciding the later case evidently has power to make 
a complaint concerning what appears to have been done in the 
earlier case, even though this last-mentioned case was tried 
by some different presiding Officer. But where it is not 
quite clear that the action in tin earlier case was taken 
with the later litigation in view, and the cases belong to 
different Courts, the proper procedure for the Court trying 
the later case seems to be to draw up a memorandum expres¬ 
sing its opinion that ail offence was committed in or in 
relation to the earlier case, and setting out the grounds 
for that opinion in full, and to send that memorandum 
with any necessary documents to the Court which tried the 
earlier case, and to leave it to that Court to use its own dis¬ 
cretion as to whether it will or will not make a complaint. 
One class of cases seems to be an exception to this rule. 
That is, where a person makes a statement in the later case 
so at variance with a statement made by him in the earlier 
case that one or other of them must he false. * Made 
here includes “ verified.” If it is not quite clear which 
statement is false he should he charged in the alternative 
with having given false evidence on one of the two occasions. 
It is submitted that the facts that the two pieces of evidence 
relate to the same happening, and that it was proper to 
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evidence bearing upon that happening in the later 
case, make the earlier evidence a thing having relation to 
the later case. 

When a Court makes a complaint under section 195 How a 

complaint 

or section 476 of the Code, it can do so either suo motu or originates, 
upon application made to it. It is not unlikely that on 
occasion such application will be made by the Public Prose¬ 
cutor or Government Pleader. When such an application is 
made, whether by a private individual or by a public official, 
a Court must either make a complaint or reject the applica¬ 
tion. It cannot consign the application to the Record Room 
without definite orders upon it. As will be seen, it will 
often be proper to hear the person against whom it is proposed 
to complain before passing orders on the application. 

The words i( some Court to which that Court is subor- Meaning of 
dinate ” were used above. What that means is explained na ^? rdi 
in section 195 (3) of the Code. A Court is primarily deemed 
to be subordinate only to one other Court. That other 
Court, is the Court to which appeals from it ordinarily lie. 

Thus a District Court in Madras is subordinate to the High 
Court. By reason of section 408 of the Code an Assistant 
Sessions Judge or a Magistrate of the first class is subordinate 
to the Court of Session. A Munsif in Bengal is subordinate 
to the District Judge, A Collector in Agra, or a Deputy 
Commissioner in the Punjab, is subordinate to the Commis¬ 
sioner of the Division when acting in such a judicial or 
quasi- judicial matter as a Mutation case under the Land 
Revenue Act. The above are simple cases. Sometimes, 
however, the appeal from, a Court lies to one or another of 
superior Courts according to the value of the suit. In 
Madras an appeal from a Subordinate Judge lies to the District 
Judge in suits of smaller value, and to the High Court 
in suits of higher value. Sub-section (3) meets this and 
similar cases by enacting that the Court to which, in such 
circumstances, a Court is to he deemed to be subordinate 
is the appellate Court of inferior jurisdiction; in the case 
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just cited, that of the District Judge. So if a Subordinate 
Judge in Madras were to omit to complain against a Plaintiff 
held to have fraudulently made a false claim, in a Court 
of Justice, in that he falsely and on untrue allegations 
instituted a suit in the Court of that Subordinate Judge for 
property worth Rs. 100,000, it would be the District Judge, and 
not the High Court who had authority to make the appropriate 
complaint. Then under some Acts, such as the Agra Tenancy 
Act, appeals lie to a Civil, or to a Revenue, Court according to 
the nature of the suit or proceeding. This and similar 
cases are provided for by section 195(3) by enacting that 
the Court is to be deemed to be subordinate to the Civil 
or to the Revenue Court according to the nature of the 
case in connection, with which occasion for a complaint 
appears to arise. Thus in the case of false evidence in a 
suit for profits by a co-sharer in an agricultural mahal , the 
Court of an Assistant Collector in Agra is subordinate 
to the District Judge, while in the case of false evidence in 
a suit for the enhancement of the rent of an occupancy 
tenant, that Court is subcrdinate to the Commissioner of the 
Division. Finally, when the Court in which the question 
of making one of these complaints arises is a Civil Court 
from whose decrees no appeal ordinarily lies, such as a 
Court of Small Causes, it is to be deemed to be subordinate 
to the principal Court having ordinary original civil juris¬ 
diction at the place where it sits. 

For the sake of convenience the Court in which, or 
in relation to a proceeding before which, an offence is 
committed will be called “ the original Court,” and the 
Court to which it is subordinate will be called 4 4 the superior 
Court.” The superior Court is empowered to make a 
complaint if the original Court has not itself made a com¬ 
plaint, and has not been invited to make one by an applica¬ 
tion in that behalf. In such cases the superior Court can 
place itself in the position of the original Court, and if it 
makes a complaint, an appeal will lie just as if it had made 
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about an offence committed before i 
If the original Court makes a complaint, whether suo motu S. 476B. 
or on granting an application, an appeal will lie to the 
superior Court. If the original Court rejects an application 
inviting it to make a complaint, an appeal will also lie to 
the superior Court. If the superior Court dismisses any 
appeal of either of the above kinds, then, apparently, no 
further appeal lies. If the superior Court makes a complaint 
which the original Court has refused to make when application 
was made to it to do so, then an appeal will lie to the Court 
to which the superior Court is itself subordinate, if there 
be such a Court. Before disposing of any of these appeals, 
whether a first appeal or a second appeal, the Court to 
which the appeal lies must issue notice to the parties, and 
must evidently give to both proper opportunity to be heard. 

It is submitted that there are many cases where the Public 
Prosecutor ought also to have notice and to be heard. The 
order on the appeal will be that the complaint is to stand, 
or that the lower Court’s complaint is to be withdrawn, 
or that no interference will be made with the lower Court’s 
refusal to make a complaint, or that a complaint will be 
made, setting aside the lower Court’s refusal to make one, 
according to the nature of the appeal and the circumstances 
of the case. It would seem that section 429 of the Code 
read with section 423 (l)(c) enables the High Court to 
order that a complaint be made or withdrawn when consider- 
iig in Revision the propriety of an order made by any 
Criminal Court under section 476, section 476A or section 
478B. The powers of the High Court- in Revision over the 
proceedings of a Civil Court are far less extensive. 

The original Court, and equally the superior Court, When a 
must be of opinion that it is expedient in the interests of m^ P be int 
justice that an inquiry should be made into the offence made * 
which appears to have been committed if it makes a 
complaint of one of these offences. It would be wrong, 
and contrary to Law, to make such a complaint without 
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i. Not only, then, must it appeal that 
an offence has been committed, but the Court must also be 
of the considered opinion that it is expedient in the 
interests of justice that inquiry be made into that offence. 
It is not expedient in the interests of justice to make an 
inquiry the only result of which will be to show that some 
person has almost certainly committed a serious offence, 
but that technical considerations prevent that offence from 
being brought home to him by full legal proof. Some esses 
occur in which a person’s guilt of one of these offences is 
substantially certain and can easily be proved. Unless there 
are extenuating circumstances, and these are not common 
with offences against justice, it is then right and proper 
to have that person prosecuted without more ado. But the 
Court, whether original or superior, has power to make a 
preliminary inquiry, if it thinks fit, before formulating its 
opinion as to the expediency of a prosecution. There are 
many cases where it is best to do this. And in still more 
cases it is best to hear the person against whom it is proposed 
to make a complaint before actually making that complaint. 
Of course, when a preliminary inquiry is made it is usually 
right to give the person concerned opportunity to he present 
and to he heard at that inquiry. Even in the very clear 
cases it is best to give the person appearing to be guilty 
opportunity to show cause why he should not he put upon 
his trial. But this need not be a lengthy proceeding. In 
the less simple cases there should be so much hearing, or 
so much inquiry, according to the nature of the case, as 
will make it impossible for the person complained against 
to say that he is being prosecuted without being informed 
what it is that he is said to have done which is punishable, 
or without due consideration having been given to the matter 
by the Court. It must always he borne in mind that the 
taking of action under sections 195 and 476 of the Code 
is a matter entirely within the discretion of the Court. As 
with offences against the authority of Public Servants, so 
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fences against Justice, there will sometimes be cases 
a guilty person need not be prosecuted, where, in 
fact, it may be better for the ends of justice not to prosecute. 
And among these cases will be some whe?e the offence can 
easily and certainly be brought home to the guilty party. 
Severe public admonition in open Court will be enough in 
some of these exceptional cases. In others the object of 
not prosecuting may be to brand the offender as a person 
beneath contempt, and to deprive him of the opportunity 
of appearing as a public character in the Dock. And, as 
remarked above, it is generally not expedient in the interests 
of justice to launch a prosecution doomed almost from the 
outset to be infruetuous. The upshot of all this is that the 
jurisdiction to complain of these offences should be exercised 
carefully and judicially. Magistrates and Courts should 
endeavour, whenever possible, to get a deliberate offender 
against justice duly punished- The more deliberate and 
heinous the offence the greater is the trouble which it is 
worth while to devote to this end. On the other hand, care 
must be taken both not to overstrain the Law so as to make 
it seem oppressive^ and not to cause it to incur public contempt 
by apparent ineffectiveness. 

What was said above about the contents of a complaint 
made under section 195 (1) (a) of the Code by a Public 
Servant applies to a complaint made by a Court under clause 
(b) or clause (c) of that sub-section and under sections 476, 
476A and 476B. Perhaps complaints made by a Court 
should be more full and detailed than those made by an 
administrative authority. If it is a case of giving False 
Evidence the words alleged to be false, or the conflicting 
pieces of evidence one of which must be false, should be 
set out in full, and where the charge is simply that a particular 
piece of evidence is false the facts contrary to it and held 
to be true, and the grounds for holding them to be true, 
should be mentioned. If it is a matter of making a false 
charge the exact nature of that false charge, and the 
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section ol the Penal Code or other Law under which it 
purported to be made, and, very often, the maximum punish¬ 
ment which could’have been inflicted had the person falsely 
charged been convicted, ought to be specified. In such a 
case, too, the truth, and the grounds on which it is held to 
to be the truth, should be noted in the complaint. It is 
most important that the person complained against should 
have no ground at all for alleging that he has been kept 
in the dark as to what he is said to have done which con¬ 
stituted an offence against Justice. And the greater the 
care taken in framing the terms of a complaint the less 
likely it is that such complaint will be made without the 
existence of s u fficient evidence to bring home the truth of 
the offence alleged. The right to initiate prosecutions is 
confined to the Courts concerned, in cases of this nature, 
not only in order to prevent the merely malicious institution 
of complaints of these offences, but also in order that charges 
of them may not be hastily put before the Courts, for in 
many instances such charges are very difficult to prove. 
It is best to follow tbe rule for judgments, and to name 
the offence alleged in full, in addition to specifying the 
section of the Penal Code or other Law. making it punishable. 
Where, a charge is in the alternative this fact, and both, 
or all, the charges, must be fully and clearly specified. 

When a Court acts under section 196 (1) (6) or (c) of 
the Code, read with section 476 or section 478A or section 
476B, it will, after framing its complaint, send it to a Chief 
Presidency Magistrate, or, outside the Presidency Towns, to 
a Magistrate of the first class (every District Magistrate is 
that, besides many who are not District Magistrates), who 
has jurisdiction. The complaint must be in writing and 
signed by the presiding officer of the Court making it. A 
case will often enough arise where the actual offence, giving 
False Evidence, or whatever it was, was committed in one 
District, while the Court making the complaint sits always, 
or at the time of making the complaint is sitting, in another 
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It is submitted that in such cases the Magistrates 
of the District where the offence was actually committed are 
those who have jurisdiction. If the offence complained of 
is non-bailable, the Court making the complaint has power, 
if it thinks it necessary to do so, to send the person accused 
in custody to the Magistrate to whom it sends the complaint. 
In bailable cases, and in non-bailable cases where taking 
into custody is not necessary, security should be taken 
from the person accused for his appearance before the 
Magistrate. Such security may be either that person’s 
own bond, or his bond with sureties, in the discretion of the 
Court. If the case is at all serious, there should be sureties. 
And if any person who can give evidence happens to be 
before the Court making the complaint, that Court may 
take from that person a bond to appear before the Magistrate 
and give evidence when called upon to do so. In passing, 
it may be remarked that it is not quite clear to whom a 
Chief Presidency Magistrate should send his complaint if he 
decides to act under these sections. Presumably he must 
send it to himself, and then transfer it to one of his colleagues. 
When a complaint from any Court of one of these offences 
reaches a Magistrate, he is to act under section 200 of the 
Code, but it will be remembered that w r hen a complaint is 
made in writing, (and all complaints under any part of section 
195 of the Code have to be made in writing), by a Court or 
by a Public Servant acting in the discharge of his official 
duties, the Magistrate receiving it is not bound to examine 
the complainant on oath before taking further steps in the 
matter. And in very few cases indeed of such complaints 
will it be right' or proper to send for the Public Servant, 
or for the presiding officer of the Court, and examine him 
upon oath. The Magistrate receiving the complaint can, 
if he thinks fit, and for reasons to be recorded, postpone 
issue of process and make a preliminary inquiry, or cause 
one to be made. He also has power to dismiss the complaint, 
or to issue process for the appearance of the Accused, or, 
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if the Accused is before him, to fix a date for his appearance 
and for the case to be formally heard. It is to be remem¬ 
bered that whatever be the nature of the complaint made, 
and however heinous and severely punishable be the offence 
alleged in it, a Presidency Magistrate or a Magistrate of the 
first class always has either jurisdiction to try it, or jurisdic¬ 
tion to commit the person accused for trial. Section 476 (3) 
of the Code incidentally makes it plain that a Magistrate 
receiving one of these complaints, who has power in the 
general way to transfer cases before him to other Magistrates, 
oan exercise that power in the case of such complaint. When 
a Magistrate hearing one of these cases instituted upon a 
complaint made by a Court has it brought to his notice that 
the decree, or conviction, or other final order, of the com¬ 
plaining Court in the case out of which the complaint arose has 
been made the subject of an appeal which is pending, that 
Magistrate has power, in his discretion, to stay the proceed¬ 
ings before him until that appeal is decided. It is to be 
noted that this does not empower him to remand an accused 
person to custody for more than fifteen days at a time. 
If the appeal succeeds, it is always possible that part of the 
judgment of the appellate Court may involve a finding that 
the view upon which the complaining Court acted in making 
the complaint was mistaken. In that case the prosecution 
would probably fail, as at least there would be a reasonable 
doubt. It is also submitted that when an appeal is made 
under section 476B to a Superior Court against the making 
of a complaint by an original Court, the superior Court has 
power to order that proceedings on the complaint be stayed 
until it has decided the appeal. If an appeal [against a 
complaint succeeds, the complaint will be withdrawn, as has 
been already indicated. 

A Court hearing an appeal is often the “ superior ” 
Court, for the purposes of these sections, of the Court of 
first instance. But, apart from this, when an appeal is 
properly before a Court the whole proceedings in the Court 
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of "first instance become, by reason of the appeal, judicial 
proceedings in respect of which the appellate Court has 
full authority. An appellate Court can therefore make a 
complaint under these sections as to any of these offences 
which it considers to have been committed during or in 
relation to the proceedings in the Court of first instance, 
even when it* is not that Court’s “ superior ”, Court for the 
purposes of these sections. It is, in fact, submitted that 
everything done concerning the proceedings in first instance 
is done “ in relation to ” the proceedings in appeal. 

Section 478 of the Code has reference to the* same list Commit- 
of offences as has section 476, those detailed in section 195 (1) cwHauJ 
clauses (b) and (a). But the offence must be one either courts^ 
exclusively triable by a Court superior to those of Magistrates, 
or one which the Court taking action in regard to it thinks 
ought, in the circumstances, to be tried by such a superior 
Court. And, under this section, the offence need not have 
been directly connected with the proceedings of the Court 
taking action. It must have been committed before that 
Court, or it must have been brought to the notice of that 
Court in the course of a judicial proceeding. It is submitted 
that these latter words justify the taking of action under 
section 478 in respect of an offence which appears to have 
been committed against the authority of some perfectly 
different Court, provided only that knowledge of its commis¬ 
sion comes to a Court in the course of a judicial proceeding. 

Section 478 empowers any Civil or Revenue Court, no matter 
of how small jurisdiction, to convert itself into the Court 
of a Committing Magistrate for the purpose of dealing with 
any such offence as has just been set out. If the case is 
one which must in the ordinary course of events go to the 
High Court or Court of Session, or which almost certainly 
should do so, it certainly is most convenient to make the 
commitment directly, especially when all necessary witnesses 
are, or can easily be brought, before the Civil or Revenue Court. 

So a Civil or Revenue Court may hold an inquiry following 
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the procedure laid down in Chapter XVIII of the Code, 
and discussed in Chapter XI of this book, as nearly as may 
be. It is submitted that doing this obviates any necessity 
for making a preliminary inquiry before making a complaint 
or taking other action. If the commitment inquiry shows 
that no case is made out, the person accused will be discharged. 

If a case is made out there will be a commitment, which 
will then be deemed to have been made by a duly empowered 
Magistrate. Section 479 provides that when a commitment 
is so made, the record and the charge and all necessary papers 
will go to the Court of Session or High Court through the , 
District Magistrate, Presidency Magistrate or other Magistrate 
authorised to commit for trial at that place, and such 
Magistrate will then act as if he himself had made the 
commitment. 

Sections 480, 481 and 482 of the Code deal with certain 
cases of “ Contempt,” namely the offences of (a) Intentionally 
omitting to produce a document to a Public Servant, such 
omission being on the part of a person legally bound to 
produce or deliver that document; ( b ) Refusing to take an 
oath when duly required by a Public Servant to take such 
oath (or affirmation); (c) Being legally bound to state the 
truth, and refusing to answer a question or questions; (d) 
Refusing to sign a statement made to a Public Servant when 
legally called upon to do so; and (e) Intentionally insulting 
or interrupting a Public Servant sitting in any stage of a 
judicial proceeding; punishable respectively under sections 
175, 178, 179, 180 and 228 of the Indian Penal Code. All 
these offences involve but very simple facts in the great 
majority of instances. Should any of them be said to have 
been committed before a Court which is ordinarily careful 
in keeping its records, there should usually be no doubt 
upon the face of the record whether it has been committed or 
not. Such cases are suitable for being dealt with simply and 
summarily both on this consideration and because an inten* 
ding offender is more likely to reconsider a determination 
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commit such an offence when laced with the fact that 
the Court which he proposes to flout can at once bring 
him to book. Not only is the prevention of an offence 
better than its punishment after it has been committed, 
but each of these particular offences, if committed, is an 
obstacle in the way of a Court which is striving to reach 
a fair decision. So all Courts, Civil, Criminal and Revenue* 
are given power to punish summarily offences of these kinds 
committed in their view and presence by any offender, 
Such oases are never to be regarded as u inter-racial,” and 
Magistrates of the second and third classes can punish 
European British Subjects in the exercise of these powers. 
Upon the commission before it of any such contempt of its 
authority, any Court may cause, the offender to be detained 
in custody. Then the Court must take cognizance of the 
offence before it finally rises on the same day. It must 
record the facts constituting the offence, which ought to, 
and will usually, be already on record on the file of the 
case in the course of which the offence was committed, 
But a fresh record must be made of them, by way of trans¬ 
cript from the other record or otherwise, for the purposes 
of the summary criminal proceeding. Then the offender 
must be given opportunity to make any statement he may 
desire to make in his defence, and all that he says must be 
recorded. After, that the Court may record its finding and 
pronounce sentence. The provisions of section 367 of the 
Code do not seem to apply to judgments in these cases, 
but enough should be said to show exactly what offence 
is made out, what the facts of the case are, and what defence, 
if any, is made. The conviction and sentence should refer 
to section 480 oi the Code as well as to the section of the 
Indian Penal Code applicable to the case. The Code provides 
that if the offence be one punishable under section 228 of 
the Indian Penal Code the record is to show the nature 
and stage of the judicial proceeding in which the Court 
interrupted or insulted was sitting, and the nature of the 
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Interruption or insult. In ail these summary proceedings 
the sentence can be one of fine only, and of nothing else, and 
the fine may not exceed two hundred rupees. But even a 
Magistrate of the third class, or the lowest Civil or Revenue 
Court, can inflict this maximum fine The Indian Penal 
Code authorises the imposition of a much larger fine for each 
of the offences concerned. If a fine imposed in one of these 
summary proceedings be not paid, the Court may award 
Simple Imprisonment for a term not exceeding one month. 
Section 482 of the Code provides that when a Court does 
not see fit to deal with one of these offences committed in 
its view and presence by means of these summary powers, 
either because it considers that for personal or administrative 
reasons it is inadvisable to do so, or because it considers 
that a fine not exceeding two hundred rupees is not an 
appropriate punishment in the circumstances, such Court 
may record the facts constituting the offence and forward 
the case to “ a Magistrate having jurisdiction to try the 
same.” As was pointed out on page 19, the entries in Column 
8 of the Second Schedule of the Code are none too clear on 
the question of which Magistrates have jurisdiction to try 
such cases. The possession of local jurisdiction is evidently 
necessary. As an instance, it may be stated that a Court 
would do well to send the case to a Magistrate under this 
provision if it concerned an insult directly personal to the 
presiding office**. Security for his appearance may in such 
cases be demanded from the person appearing to be guilty, 
and in default of the provision of such security he can be 
sent in custody to the Magistrate. Section 482 (2) of the 
Code goes on to direct that “ the Magistrate to whom the 
case is forwarded shall proceed to hear the complaint against 
the accused person in the manner hereinbefore provided.” 
These words seem to imply that when such a report is made 
to. a Magistrate, he must take cognizance if he has jurisdiction 
otherwise, even though he be not generally empowered under 
section 190 to take; cognizance of such offences. Section 483 
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the Local Government to empower any Registrar 
or Sub-Registrar under the Indian Registration Act to act 
under sections 480 and 482. 

Section 484 of the Code exceptionally enables a Court Procedure or> 

r * . submission, 

to review or rescind its own judgment. When action has 

been taken under section 480 or section 482, and an offender 

has been sentenced or sent to a Magistrate, and after being 

so sentenced or sent he submits to the order or requisition 

of the Court, or apologizes to the Court, to its satisfaction, 

for his interruption or insult, the Court in its discretion 

may discharge him, or remit the punishment awarded, or 

withdraw the complaint which it has made. It is submitted 

that the case may also be ended by a discharge, upon such 

submission or apology being made or tendered while the 

person concerned is being detained in custody pending the 

hearing of his case under section 480. 

Section 485 of the Code enables Criminal Courts, but Recalcitrant 

witnesses 

no others, to pass a summary short sentence of imprisonment 
upon any person who either is legally called upon to produce 
a document or thing and refuses to produce it, the thing 
being in his power or possession, or is a witness and refuses 
to answer the questions properly and legally put to him. 

This can be done only when no reasonable excuse for the 
refusal is offered. The person concerned is not bound to 
prove that excuse. And an excuse cannot be branded as 
unreasonable unless it is quite clear that it could not hold 
good in Law. A Court acting under this section must 
record its reasons for doing so in writing. The sentence 
may be either of Simple Imprisonment or of detention in 
the custody of an officer of the Court, and the term thereof 
is not to exceed seven days. If during the course of it the 
person concerned consents to produce the document or 
thing, or to be examined and to answer, the remainder of 
the sentence is to be remitted. But if he persists in his 
refusal, the Court may summarily fine him under the provi¬ 
sions of section 480 of the Code or may send him for trial 
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under those of section 432. In these cases the Court shou 
keep a full and detailed record of all that is said and done, 
in the relevant part of the judicial proceeding in the course 
of which the refusal is made. A double record by both 
the presiding officer and an official of the Court should be 
provided if possible. And the final order sending the refusing 
person to imprisonment or detention should be sufficiently 
full. The imprisonment or detention which may be deter- 
rently ordered under section 485 of the Code is a coercive 
process, and neither follows a conviction nor has the effect 
of one.. 

Section 486 of the Code allows the person affected to 
appeal against any sentence passed under section 480 or 
section 485, no matter whether an appeal would or would 
not lie from an equal sentence passed by the same tribunal 
at a formal trial. For instance, there is no appeal against 
a sentenoe of a fine of forty rupees passed at a formal trial 
by a Magistrate of the first class. But if such a Magistrate 
imposes a like fine under section 480 of the Code, an appeal 
will lie. In these cases the appeal lies to the Court to which 
the decrees and orders of the Court of first instance are 
“ ordinarily appealable/’ The phrase " the Court to which 
appeals ordinarily lie ” in section 195 of the Code is fully 
explained in sub-section (3) of that section. This explana¬ 
tion is due to amendments made in the revision of 1898 
and by the amending Act of 1923. The words in section 
486 have, however, been left unexplained as they were in 
the Code of 1882. It could, be contended, to take an instance, 
that in Bengal appeals “ ordinarily lie ” from a Subordinate 
Judge to the District Judge. But it has been considered 
necessary to explain beyond a doubt that this is the meaning 
of those words in section 195. One has therefore to suppose 
that the words " ordinarily lie ” are capable of some other 
interpretation. Perhaps, therefore, the words “ ordinarily 
appealable ” are, in the case of these Courts in Bengal, 
capable of some other interpretation, as no explanation of 
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is set out in the Code. However, under section 485 
it is clear that an appeal from a Court of Small Causes lies 
to the High Court in a Presidency Town, and to the Court 
of Session elsewhere. If a Registrar is empowered under 
section 480, and he is also a presiding Judge of, a Civil Court, 
the appeal will lie to the Court to which it would have lain 
had the order been made by him in his capacity of Civil 
adge. So, too, with a Sub-Registrar, If the registration 
officer is not also a Civil Judge, the appeal lies to the High 
Court in a Presidency Town, and to the District Judge 
elsewhere, In those Non-Regulation Provinces where there 
may be some doubt as to which Court is the “ District Court ” 
Registrars and Sub-Registrars are likely also to be Judges 
of Civil Courts. An appeal under section 486 is to be heard 
just as is an appeal under Chapter XXXI of the Code, and 
the procedure and powers of the appellate Court are those 
laid down by that Chapter which can properly be applied 
in the circumstances of the case. The proceedings of Criminal 
Courts under sections 480, 481, 482 and 485 of the Code are 
obviously open to Revision by the High Court. Those of 
a Civil Court under any of sections 478, 480, 481 and 482 
could, generally speaking, be set aside or altered only on 
these grounds : lack of jurisdiction, failure to exercise a 
jurisdiction which it is incumbent to exercise, and gross 
misuse of jurisdiction. 

Section. 487 of the Code contains two provisions. The Trial by 
first is w i except as provided by sections 480 (summary judicially 
punishment by fine of certain offences committed in Court), 
and 485 (summary punishment by imprisonment of recalci¬ 
trant witnesses in Criminal Courts) no Judge of a Criminal 
Court, or Magistrate, other than a Judge of a High Court, 
shall try any person for any of the offences mentioned in 
section 195 of the Code when such offence is committed 
before himself or in contempt of his authority, or is brought 
to his notice as such Judge or Magistrate in the course of 
a judicial proceeding. This bar to jurisdiction is somewhat 
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similar to that enacted by section 556 of the Code which 
forbids a Judge or Magistrate to try a case in which he is 
personally interested. And when a judicial Officer has 
reached some conclusion as to facts judicially, then, the 
more fair-minded a man he is, the mote likely is that con¬ 
clusion to influence his subsequent judgment when the same 
facts are again before him, even though other facts be added 
to them. Again, when a Magistrate has to invoke the Law 
for the punishment of a defiance or contempt of his lawful 
administrative powers, < it is plain that he has been compelled 
in the course of his duty to come to at least a preliminary 
decision on some of the chief facts of the case. And every 
accused person is entitled to be tried by a judge or Magistrate 
who can approach the case without judicial bias, or bias 
due to personal interest. When a case or other matter in 
which reason appears for believing that one of these offences 
has been committed is before a Judge or Magistrate judicially 
or administratively, he cannot well avoid forming some 
opinion as to the guilt of the person concerned. If such 
a person has to be prosecuted, the Judge or Magistrate has 
often enough reached an unfavourable conclusion as to his 
doings. So he should be tried by someone else. It is 
submitted that it is a sound rule that even if there is a mere 
possibility of judicial prejudice, not necessarily amounting 
to a likelihood, it is best that the trial should be before 
some other Judge or Magistrate. In very many cases the 
ordinary powers of transfer given by the Code will effect 
this without any serious trouble or delay. In the last resort 
a reference can be made to the High Court under section 
526 of the Code. It is more seemly for a Court itself to ask 
the High Court to relieve it of a case upon the ground of 
possible prejudice than for the High Court to remove the 
case upon that ground at the instance of a party. 

The bar does The second part of section 487 appears to be intended 
commitment to remove possible doubts. It declares, in effect, that where 
proceedings. an 0 fF ence which can be dealt with under section 476 or 
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•:'®Kler section 482 of the Code is committed before, or comes 
under the notice of, a Magistrate who has power to commit 
for trial, that Magistrate may himself commit the person for 
trial instead of acting under either of those sections. As a 
commitment order refers the final decision to another 
Court, the question of judicial prej udice does not arise. And 
Civil and Revenue Courts have this power under section 478. 
But committing a person for trial before the High Court 
or Court of Session on a charge of any of the offences which 
ean be dealt with under sections 480 and 482 of the Code 
is almost comparable to taking a nut to a steam-roller to 
get it cracked. 
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This Chapter and the next are concerned with the 
powers of superior Courts over the judicial proceedings of 
lower Courts. These are exercisable by way of appeal after 
the termination of those proceedings, during their course 
or after their termination by means of the jurisdiction known 
as Eevision, and during their course through the power to 
transfer a case from one Court to another. 

In Chapter VI it was pointed out that the District 
Magistrate is the judicial and administrative Chief of the 
‘ Courts in his District, that the Sessions Judge has judicial, 
but not administrative, authority over Magistrates in his. 
Sessions Division, and that the High Court has both judicial 
and administrative authority over all Criminal Courts in ita 
Province. In accordance with all this we find that the 
District Magistrate has extensive powers of transferring cases 
as between all competent Courts in his District, and appellate 
powers chiefly over only Magistrates of the lower grades ; 
that the Court of Session has appellate powers over the 
highest grade of Magistrates, and that the power of the 
Sessions Judge to transfer cases is restricted to some of 
those before the Judges of his own Court; and that the 
High Court has appellate powers over the Court of Session, 
and extensive powers of transfer as between all competent 
Courts. In Revision the powers of the High Court are 
far-reaching, and can affect all proceedings of all Courts 
below it, with scarcely any exceptions. But the District 
Magistrate and the Court of Session can, of their own 
authority, make only any out of a small list of orders in 
Revision, and, except that the Sessions Judge can deal 
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le nomrevisional proceedings of the District Magistrate, 
their revisional powers are mutually exclusive and co¬ 
extensive. 

Section 404 of the Code purports to state, as the general General^ ^ 
principle regulating the right to appeal, that there is no to appeals, 
appeal from any judgment or order of a Criminal Court 
except as provided by the Code itself or by some other Law. 

But the Code itself allows appeals in so many cases that 
it is true to say that outside the Presidency Towns an appeal 
lies in every original criminal case in which an order is made 
seriously affecting any person’s liberty or status. It is far 
otherwise in those Towns. 

It is convenient to deal first with such miscellaneous 
appeals as are allowed by the Code. Section 89 of the property 
Code provides, it will be remembered, for an inquiry in unc ier 
cases where a person, whose property has been attached 5ectlon 8 9* 
after proclamation issued upon the ground that he was 
absconding in order to avoid the execution of a warrant, 
appears and shows cause for having the property restored 
to him upon the ground that he did not abscond and that 
he had not notice of the proceedings. Section 405 of the 
Code allows a person whose application to that effect is not 
granted to appeal to the Court to which appeals ordinarily 
lie from the sentences of the Court making the order rejecting 
his application. That is, to the District Magistrate where 
the case is before a Magistrate of the second or third class, 
to the Court of Session where the case is before a Magistrate 
of the first class or Assistant Sessions Judge, and to the 
High Court in other cases. 

It has been seen in the preceding Chapter of this book 
that all Courts, Civil, Criminal and Revenue, have power to tried 
punish summarily certain offences committed in their view or 
presence. Section 486 of the Code allows an appeal against 
any such conviction, also to the Court to which the decrees or 
orders made in such Court are ordinarily appealable. The 
same right exists if a Criminal Court acts under section 485, 


summarily. 
S. 480 
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Section 514 of tlie Code sets, out the procedure to be 
followed if the conditions of a bond taken under the Code 
be broken and the bond be forfeited. All orders passed 
under that section by a Presidency Magistrate or by a 
District Magistrate or by any higher Court are not open 
to appeal. But when made by any other Magistrate than 
those just mentioned such orders are appealable to the 
District Magistrate It is not, however, clear who, if any 
one, can appeal against an order which operates in favour 
of a person bound under the bond. 

Section 517 of the Code gives Criminal Courts power to 
make orders for the disposal of property produced before 
a Court, or in its custody, or regarding which any offence 
appears to have been committed, or which has been used 
for the commission of an offence. There is a further discre¬ 
tion under section 518 to direct the District Magistrate or 
Sub-divisional Magistrate to treat the property as if it had 
been seized by the Police under section 523. Section 519 
empowers Courts to deal with money found on the person of a 
convicted offender, in any case where either Theft or Dishonest 
Receiving of Stolen Property is the offenoe dealt with, and 
where it appears that the property stolen was bought in 
good faith by a third person. The property may be taken 
from that third person and the money, or part of it, handed 
to him. No appeal is directly allowed against any order 
made under any of sections 517, 518 and 510 of the Code. 
But if a case in which any such order was made goes upon 
appeal against the final order made on the merits of the 
case itself, then the Appellate Court can alter or annul the 
order made under any of those sections, or can make any 
further order that seems just. 

When property is seized by the Police, sections 523 
and 524 give to Magistrates power to hear and decide claims 
to it. This, of course, also applies when property comes 
before a District Magistrate or Sub-divisional Magistrate 
upon an order made under section 518. If the property be 
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Lally held to be at the disposal of Government, and 
its sale is ordered, a claimant to it may appeal, but, as noted 
in Chapter XXVII, it is not clear whether one of two or 
more rival claimants can appeal against an award of the 
property to some other of them.. Appeals against an order 
in favour of Government lie ^ to the Court to which appeals s. 524 (2) 
against the sentences of the Court passing the order would 
lie,” which no doubt has the same meaning as the phrase 
“ the Court to which appeals ordinarily lie ” noted earlier in 
this Chapter. 

An appeal lies against an order to provide security to Appeals 
keep tie Peace or to be of Good Behaviour, unless such Swim to 
order was either made by a High Court or a Judge of the 
Court of Session, of made as a result of a conviction S. 406, 
and under section 106 of the Code. It will be noted 
that these appeals lie against the order requiring 
security, and not against the possible consequent order of 
imprisonment when the security is not provided. And, as 
stated, no appeal lies when such a case has been referred 
to a higher Court under section 123 of the Code, although, 
even then, an order requiring security is made by the 
Magistrate. The result is this : where a duly empowered 
Magistrate orders that security to keep the Peace, or to be 
of Good Behaviour is to be provided, and the case does not go 
to a superior Court under section 123, an appeal lies to the 
High Court in a Presidency Town, and to the Court of 
Session elsewhere, whether the security be provided or not. 

The Local Government may order that in any District 
outside the Presidency Towns appeals in these cases from 
all Magistrates subordinate to the District Magistrate 
shall lie to the District Magistrate, and not to the Court 
■of Session. 

In these cases of requiring security it has been seen In cases of 
that the Magistrate may refuse to accept a surety, or may auretief. 
reject a surety previously accepted. Against such an order 
an appeal, lies as follows : from a Presidency Magistrate to s. 12 a 
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the High Court, from a District Magistrate to the Court of 
Session, and from any other Magistrate to the District 
Magistrate* 

When a Magistrate who has tried a case is of opinion 
that the accusation made is false, and also either frivolous 
or vexatious, and the case originated in a complaint or 
through information given by some person to a Magistrate 
or Police-Officer, such trying Magistrate upon discharging or 
acquitting any person accused may order the complainant or 
informant to pay compensation to the person discharged or 
acquitted. This power is conferred by section 250 of the 
Code, When it is exercised by a Magistrate of the second 
or third class, the person ordered to pay compensation may 
appeal to the District Magistrate, and when, under it, a 
Magistrate of the first class makes an award exceeding fifty 
rupees, the person concerned may appeal to the Court of 
Session.. 

A person against whom a complaint is made that he 
has committed any of certain o(fences against Justice before 
a Court, or in relation to proceedings before a Court, such 
complaints being regulated by the provisions of sections 
476 and 476A of the Code, or a person whose application 
for the making of such a complaint has been rejected, can 
appeal to the Court to which the original Court is subordinate, 
a phrase explained in Chapter XXX. 

When a claim is made before a Magistrate, no matter 
what his class, under section 443 that a case is “ inter-racial ”, 
and that claim is rejected, sub-section (2) of that section 
allows an appeal to be preferred to the Court of Session 
against such rejection. t 

Coming now to appeals against convictions, we shall see 
that there are classes of sentences against which appeals do 
not lie, although an appeal usually lies against the sentences 
of the Court passing them. There must, in consequence, 
occur cases from time to time where among persons jointly 
tried and convicted the sentence or sentences on one or more 
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s. 407 


"are appealable, while the sentence or sentences on the S. 415 A 
other or others would be unappealable if standing alone. 

There is a general rule for these cases, which is that when 
any sentence passed at a joint trial is appealable, all the 
sentences passed at that trial are appealable. The rule is 
just, and does not cause any appreciable loss of time to 
appellate Courts. And this rule must be borne in mind 
when coming hereafter to provisions relating to the right to 
appeal. It applies even in cases tried by Presidency 
Magistrates. 

Any person who is convicted by a Magistrate of the Appeals to 
second or third class, and any person whose conviction is Magistrate! 
Upheld, upon receipt of a ref erence made to him, by a Sub- 
divisional Magistrate who is a Magistrate of the second 
class, may appeal to the District Magistrate. Eeferences to 
Sub-divisional Magistrates may be made, as we have seen, 
either under section 349 of the Code because the Magistrate 
who has tried a case considers that he has not power to pass 
an appropriate sentence although he has power to convict, 
or under sections 380 and 562 because the-ref erring Magistrate 
is not empowered to bind over first offenders, and considers 
that a person whom he properly convicts is a first offender 
qualified to be dealt with under section 562, who ought to 
be dealt with under that section. 

Subject to some exceptions, a person convicted by an Appeals to 
Assistant Sessions Judge or by a Magistrate of the first session*** °* 
class, or a person whose conviction is upheld by a Magistrate 
Of the first class upon a reference under section 349 or under 
sections 380 and 562 of the Code, may appeal to the Court of 
Session. Under section 35 (b) of the Code four years is the 
longest term of imprisonment awardable at one trial by a 
Magistrate of the first class in the ordinary way. But under s 40g 
sections 30 and 34 of the Code District Magistrates and 
Magistrates of the first class in some parts of India can award 
longer sentences than that. Appeals against these longer 
sentences, whether of imftr lsom £ent or of transportation, 
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lie, not to the Court of Session, but to the High Court. 
So also if an Assistant Sessions Judge passes a sentence of 
transportation, or a sentence of imprisonment for a term 
exceeding four years, the appeal will lie to the High Court. 
If sentences are passed at a joint trial open to appeal under 
the above rules, one or more of them to the Court of Session, 
and the other or others to the High Court, then the appeals 
against all of them will lie to the High Court. Exceptionally, 
the appeal lies to the High Court when a Magistrate convicts 
any person of the offence of Sedition under section 124A of 
the Indian Penal Code. A curious result is that if an 
Assistant Sessions Judge passes a sentence of imprisonment 
for three years for that •offence, the appeal lies to the Court 
of Session, while if a Magistrate passes any usually appeal- 
able sentence for that cffence, however light, the appeal lies 
to the High Court. 

In spite of this general right to appeal, when a Magistrate 
of the first class empowered to try summarily under section 
260 of the Code, passes a sentence of fine only of a sum not 
exceeding two hundred rupees at a trial held under the 
provisions of that section, no appeal will lie. Then, at an 
ordinary trial if an Assistant Sessions Judge passes a sentence 
of imprisonment only for a term not exceeding one month, 
or if either an Assistant Sessions Judge or a Magistrate of 
the first class passes a sentence of fine only of k sum not 
exceeding fifty rupees, no appeal will lie. These restrictions 
are subject to the rules about joint trials stated above. 
And a sentence of an Assistant Sessions Judge combining 
fine with imprisonment, or either or both of them with 
whipping, however light any or both or all of the punishments 
may be, is appealable. 

An appeal lies to the High. Court from a conviction by 
a Presidency Magistrate if the sentence includes either 
imprisonment for a term exceeding six months, or fine 
exceeding two hundred rupees. Here, contrary to the 
provision just noted, BerJt'ences.^ 0 not become appeaiaHe 
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they include punishments of two or more descriptions, 
but only if the punishment of one or another description 
exceeds a certain limit in each case. An appeal also lies to 
the High Court against a conviction at a trial held by a 
Sessions Judge or Additional Sessions Judge. The restric¬ 
tions on this right are the same as in the case of appeals 
from Assistant Sessions Judges, a sentence is unappealable 
only if it is, of imprisonment only for a term not exceeding 
one month, or of fine only for an amount not exceeding 
fifty rupees. Any sentence combining both these, or 
combining either or both of them with whipping is appealable, 
no matter how light each punishment may be. A result is 
that it is very seldom indeed that a Court of Session has 
occasion to pass an unappealable sentence. At the same 
time the Code, in section 6, is clear on the point that the 
Court of Session is higher in rank than the Court of a 
Presidency Magistrate. Finally, there is a class of cases in 
respect of which the High Court stands alone in the matter 
of appeals. The Local Government can appeal to the High 
Court against any judgment of acquittal pronounced by any 
Court, and whether in first instance or in appeal. No private 
person can institute such an appeal. In dealing with these 
appeals the practice of the High Court appears, very naturally, 
to be to hold that it lies very heavily upon the Local Govern¬ 
ment to ma <e out that the lower Court has come to a wrong 
decision on facts, if the appeal proceed on the ground of a 
wrong finding of fact having been come to. On points of 
ct any serious doubt goes in favour of the Appellant in 
appeals by persons convicted, whereas in these appeals 
against acquittals any reasonable doubt goes in favour of 
the Respondent. Of cdurse in appeals against both 
convictions and acquittals, in deciding whether a finding by 
Court is or is net reasonable, the principle is not; forgotten 
the Court which saw and heard the witnesses has 
oeenin the best position for estimating their veracity and 
reliability. 
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A sentence otherwise not open to appeal does” not 
become appealable because an order under section 106 of 
the Code that security is to be found for keeping the Peace 
is attached to it. Nor is a sentence of imprisonment in 
default of payment of fine, where the fine stands alone as 
the substantive sentence, open to appeal because a sentence 
of imprisonment of that length would be open to appeal 
if it were a substantive sentence. For instance, a Magistrate 
of the first class on a conviction for Voluntarily Causing Hurti 
passes sentence of a line of forty rupees, and, in default o f 
payment, rigorous imprisonment for seventy days. Tha t 
sentence would not be open to appeal. 

The fact that a person convicted by a Magistrate of the 
second or third class has pleaded Guilty at his trial in no * 
way affects his right to appeal to the District Magistrate. 
But when a person has pleaded Guilty before a Court of 
Session, or a Presidency Magistrate, or a Magistrate of the 
first class, his right to appeal is limited to the question of 
the extent or legality of the sentence passed upon him. 

Any Magistrate of the first class may be empowered 
by the Local Government to hear appeals from the sentences 
of Magistrates of the second and third classes. This power 
would not seem to cover the hearing of miscellaneous criminal 
appeals from orders made by such junior Magistrates. When 
any such Magistrate of the first class subordinate to him 
has been empowered to hear appeals from such sentences, 
the District Magistrate may make a direction that any such 
appeal or class of such appeals shall be heard by that Magis¬ 
trate. Obviously a direction cannot be made in respect 
of any particular appeal until that appeal is in being, that 
is, until it is presented to the District Magistrate or to some, 
officer of his Court. On the other hand, a direction about 
a class of appeals can be so worded as affect those already 
before the Court, or those to be presented in the future, 
or both. H a direction has been made, any appeals affected 
by it may be presented to the subordinate Magistrate of the 
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class, or may be transferred to Mm from the file of the 
District Magistrate. From the use of “ may ” and not of 
“shall” in section 407 ( 2 ) of the Code it seems that an 
appellant, in spite of such a direction, would retain his 
right to present his appeal to the District Magistrate if he 
thought proper to do so, in which case the District; Magistrate 
would be bound to receive it, though not bound to give it 
even a preliminary hearing on the merits. He could transfer 
it to the subordinate Magistrate of the first class after hearing 
the Appellant solely on the question of whether to transfer 
it or not. The District Magistrate may withdraw from any 
Magistrate of the first class empowered to hear appeals any 
appeal or appeals which may have been presented or trails- 
ferred to him. Such an order can be made as to a single 
appeal or as to a class of appeals, and can affect any part- 
heard appeal. If a Magistrate who is not empowered to s. 530 
do so, hears an appeal, his proceedings are void. 

An appeal to the Court of Session must be heard by the Disposal of 
Sessions Judge or by an Additional Sessions Judge. The Court 0/° 
Local Government may direct any Additional Sessions Judge Session - 
to hear any particular appeal, or it may make a general 
direction that he is to hear, for instance, appeals from 
certain specified Magistrates, or from a certain District or 
other local area. The Sessions Judge may also make over 
any appeal or appeals to any Additional Sessions Judge. 

The general rule is that appeals lie both on fact and on Findings of 
Law, the legality of. the sentence being clearly a question of ' 

Law, and its alleged undue severity being such a question for 
the purposes of the Code. But when there has been a trial 
by Jury, whether ending in conviction or in acquittal, no s. 418 ( 1 ) 
appeal will lie on a matter of fact, except as noted below. 

It must be remembered that a question of whether evidence 
has been wrongly admitted or rejected, so as to affect a 
finding of fact by the Jury, is a question of Law. The 
exception to the rule that a Jury’s findings of fact are final 
is in cases where a Capital sentence is passed by a Court of s. ( 418 ) ( 2 ) 


, a Jury. 
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Session. There, as we shall see, the sentence is referred to 
the High Court for confirmation, and the High Court has 
the whole case before it as “ res Integra” It must give 
weight to a finding of the Jury, more especially when that 
finding h.a3 been concurred in by the Judge at the trial. 
But it is not bound by it, and can formulate its own findings 
of fact from the evidence upon the record. Therefore any 
person found guilty by the same verdict which resulted in 
the capital sentence may appeal on questions of fact. It 
would be illogical to make a single verdict final in respect 
of some persons, and not final in respect of others. We 
also saw in Chapter XIII that the verdicts of juries are not 
final in inter-racial cases. 

A petition of appeal must be accompanied by a copy 
of the judgment appealed against (in Jury cases by a copy 
of the heads of the charge to the jury), unless the appellate 
Court consents to dispense with such copy. Any appeal 
may be presented by a Pleader, and any Appellant not in 
Jail may present his appeal himself. An Appellant in Jail 
may submit his appeal to the Officer in charge of the Jail, 
with the necessary copies, and that Officer must send it 
on to the Court, the date on which that Officer received it 
being reckoned as the date of its institution. tkl 

When an appeal is presented the appellate Court has 
three possible courses before it. It can send for the record 
before passing a further order, it can dismiss the appeal 
summarily, or it can both send for the record and set the 
appeal down for formal hearing. When an appeal is presented 
in person or by Pleader the Appellant or his Pleader must 
be heard before the appeal is dismissed, but need not be 
heard before passing either of the other orders mentioned 
above. It should be remarked that cases occur when it 
is proper to admit the appeal for hearing even though on 
the face of the judgment of the lower Court it appears that 
the trial has been full and careful, the findings of fact 
justified, and the sentence reasonable, and though no error 
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of Law is alleged in the petition of appeal. On the other 
hand, there are eases so simple that the Appellant or his 
Pleader, especially, in the latter case, if the Pleader has 
appeared in the lower Court, ought to be able to say all 
that there is to say then and there, so that if, after such 
preliminary hearing, there appears to be no case for inter¬ 
ference it is proper to dismiss the appeal summarily. There 
are cases where a very few words from the Appellant or his 
Pleader make it clear that at least the record ought to be 
sent for and examined, and some where such few words 
make it appear proper to admit the appeal for full hearing. 

Every case which seems open to some serious argument is 
at least one where the record can properly be sent for. ind 
i every case in which there seems to be any serious doubt 
is one for admission for full hearing. In the considerable 
category of cases in which it is proper to send for the record 
without admitting for full hearing, a date will be fixed for 
hearing, but no notice will go to the Public Prosecutor or to 
any complainant who may seem to have a right to be heard. 

rhe above remarks apply largely also to appeals sent Appeals 
in from the Jail, except that it is not necessary to hear the the 
Appellant before dismissing such an appeal summarily. 

The same three courses are open to the appellate Court 
and each of those courses will be properly applicable to 
1 some of these appeals. In practice it will be found that a 
larger proportion of appeals from the Jail, than of appeals 
presented otherwise, are so baseless as to be fit for summary 
dismissal. In some Districts almost every person sentenced 
to imprisonment appeals. In others convicted persons who 
know that they are guilty and that there is ample evidence 
of this, show some recognition of the futility of appealing 
against the inevitable. It must be remembered that any 
doubt about the propriety of the sentence in the way of its 
-severity is ground for full admission. 

W hen a Court is considering whether an appeal should Hearing on 
be admitted, then, if it is presented in person or by Pleader, of admission. 
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the Appellant or his Pleader will be heard, and, if the record 
has been sent for, the record will he studied, and, if the 
appeal comes from the Jail, the record, if in Court, will be 
studied. Then the Court, will decide whether to admit, 
or to dismiss, the appeal. In this connection admit 
means “ set down for hearing formally with issue of notice 
to both sides.” There may be some cases where a date has 
been fixed for preliminary argument but the record has not 
yet been sent for, in which the Court will prefer to send 
for the record before deciding what course to adopt, but 
where argument so much modifies an original view that the 
appeal had no good basis for admission, it will generally 
save time to direct a formal admission and to issue notices. 
After all, if the Appellant does not make out a case at the 
full hearing, it will not be necessary to call on the Public 
Prosecutor to reply. When the Court decides to dismiss 
an appeal without issuing notice, it need not write a formal 
judgment. It has been held that “ Rejected summarily ” 
is a sufficient order, but at the same time it was very properly 
remarked that in the exercise of a wise discretion it is not 
well to reduce the order dismissing an appeal to such small 
dimensions. All cases may go before a superior tribunal in 
Revision, unless disposed of by the High Court itself. And 
a revisional Court cannot deal with an application in Revision 
properly if the order with which it is asked to deal sets out 
no grounds for the conclusion which has been reached. It 
is submitted, however, that any of the following might be 
a perfectly sufficient order for the purposes of section 421 
of the Code. “ The judgment makes it clear that there is 
direct evidence that the Appellant stole two bullocks at 
night, and was detected while doing so. He pleaded ill- 
feeling, and has entirely failed to prove it. In appeal he 
merely pleads that he was arrested by mistake. Dismissed 
summarily.” “ Medical evidence shows plainly that the com¬ 
plainant got nasty cuts about the face, and there is unshaken 
evidence that the Appellant caused them with a knife. 





and would not account for the cuts. He raises no further 
case in appeal. Dismissed summarily.” “ Unshaken 
evidence shows that the Appellant was caught red-handed 
in the house of Debi stealing brass vessels at night. He 
pleaded guilty. Sentence not excessive. Dismissed sum¬ 
marily.” “ Plea of Guilty, reinforced by a confession. 
Sentence not excessive. Bejected summarily.” “ Good 
evidence shows that the Appellant was in possession of 
three stolen bullocks two days after the theft. He made 
no attempt to prove his plea that he bought them innocently. 

Now he says that the lambardar of another village asked 
him to take care of them for a few days. Dismissed sum¬ 
marily.” “ I have read the evidence, and quite agree with 
the lower Court that the witnesses for the prosecution are 
reliable. The learned pleader for the Appellant adduced 
no convincing argument for holding that they are either 
prejudiced or shaken. Their evidence if believed proves 
the guilt of the Appellant. The learned pleader did not 
ask me to believe the evidence for the defence, which was 
badly shaken. Dismissed summarily.” 

When an appeal is admitted for formal hearing, the Full and 
Appellate Court is required by section 422 of the Code to hearing, 
issue notice to thO Appellant, and to such officer as the 
Local Government may appoint in this behalf, usually the 
District Magistrate or the Public Prosecutor, of the date 
fixed for such hearing. The Public Prosecutor is entitled 
to obtain a copy of the grounds of appeal if he so desires, 
but he generally is content with being able to see them 
upon the record of the appeal. When the Appellant is in 
Jail and the appeal is presented through the Officer in charge, 
the notice to the Appellant will be sent through that officer. 
Sometimes it may be right to send notice to a private 
complainant as well as to the Public Prosecutor. It is 
submitted that it is generally right to do so in compoundable 
cases. 
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Pending hearing the Appellant may be released on 
Bail. It will very often be right to allow such release in 
bailable cases in which there appear to be good grounds for 
admitting the appeal, but more stringent conditions of bail 
may -be proper after conviction than before it. In non- 
bailable oases it is impossible to lay down any general rule, 
and all that can be said is that it lies very heavily upon the 
Appellant to show that he ought, after conviction, to be 
admitted to bail. Certainly if the judgment of the lower 
Court appears to be fantastic, and there are such things as 
fantastic judgments, that may be a weighty factor in his 
favour. So may be the fact that the lower Court seems to 
have failed to appreciate the weight of apparently important 
evidence. But there will be very few cases where a person 
who has been convicted of a non-bailable offence can properly 
be released on bail which is not actually substantial. And 
among bailable cases there will here and there be some in 
which a convicted person ought not to be released on bail 
even when his appeal is admitted for hearing. For instance, 
Using as genuine a Forged document, knowing it to he forged 
is a bailable offence, but it will often be proper to keep a 
person convicted of that offence in Jail pending the disposal 
of his appeal. Section 496 of the Code applies to persons 
accused, not to persons convicted. It should be added 
that the power to release an appellant on bail is vested in 
the High Court as well as in the appellate Court in all cases 
where the latter is not itself the High Court. This is a 
logical extension of the principle contained in section 498 
of the Code. 

When an appeal comes before the Court for formal 
hearing on the date fixed, then, if notices to both sides 
have been duly served, the Court will proceed first to hear 
the Appellant or his pleader if he is represented. If the 
appeal be one from the Jail and the Appellant be not 
represented, then the Court will examine the grounds of 
appeal and so much as may appear necessary of the record 
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lower Court. If, after the one or the other of these 
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^-proceedings, together with such further examination of the 
record as may seem proper, the Court thinks that there is 


no ground for interfering with the conviction or the sentence. 


it will proceed to record a judgment accordingly. Such 
judgment must conform to the provisions of section 367 
of the Code as nearly as may be. If the Court thinks that 
there is ground for interference with any part of the order 
of the lower Court it will proceed to hear the Public Prose¬ 
cutor. If after hearing the Appellant the Court is of opinion 
that the conviction is good but that the sentence is excessive, 
it will usually say “ I wish to hear you only as to sentence, 
Mr. Government Pleader.” or something of that sort. And 


it will act in a similar manner if there is any part of the case 


as to which it is satisfied that the lower Court is Tight. If 
after hearing the Public Prosecutor the Court thinks that 
the conviction should be reversed, it need not hear the 
Appellant again, but if it does not then feel disposed to 
allow the appeal “in toto ” it must allow the Appellant 
to reply to the Public Prosecutor. It will record its final 
order in a judgment. 

It may be that at some stage of the hearing the Court Further 
considers that evidence has not been adduced which ought evidence ' 
to have been adduced, or that the arguments have thrown s - 428 
new light on the case and that fresh evidence upon the 
point raised is required, or that some witness or witnesses 
has not or have not been sufficiently examined as to some 
relevant fact or as to their impartiality. In such event 
the Court will usually interrupt the hearing at once, and 
will direct that the necessary witness or witnesses be heard, 
either by some inferior Court, or before itself on a date 
fixed by it. If they are to be heard by an inferior Court, 
the record will go to that Court with the necessary directions, 
and the inferior Court will hear them and record their 
evidence in the presence of both sides, and will certify the 
depositions, and add them to the record, and return all the 
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papers to the Appellate Court, which will then fix a date 
for the completion of the hearing of the appeal. When 
an Appellate Court orders the recording of fresh evidence in 
this manner before either itself or an inferior Court, it must 
record its own reasons for making such order. If the appeal 
is from the Court of Session, the additional evidence will not 
be taken in the presence of Jurors or Assessors. It will be 
recorded in full in all cases, and either there will be a full 
record kept by an officer of the Court and a memorandum kept 
by the Judge or Magistrate, or the full record will be kept 
by the Judge or Magistrate, according as section 356 of the 
Code, or section 357 applies to the Court taking the evidence. 


Powers of an When the Appellate Court finally deals with the appeal, 


Appellate 

Court. 


whether it has or has not directed the taking of further 


evidence, it will dismiss the appeal if it considers that there 
is no ground for interference. Upon an appeal from a 
conviction, if it considers that there is sufficient ground for 


interference, it may adopt any ' of several courses. The first 


is to reverse the conviction and acquit or discharge the 
Accused. It is submitted that discharge is appropriate only 
in cases of appeals against orders requiring security, which 
are not strictly “ convictions.” A second possible course is 
to reverse the conviction and to order that the Appellant 
be re-tried by a Court of competent jurisdiction subordinate 
to the Appellate Court, or that he be committed for trial. 
In these cases the conviction is “ quashed,” it is submitted, 
rather than “reversed,” the question of the guilt of the 
Accused being left open. It is also submitted that when a 
Court of Session orders a re-trial before a Magistrate, except 
in cases in which it thinks that such re-trial should be 
before the District Magistrate himself, it ought to leave 
reasonable discretion to the District Magistrate to appoint 
the Court for the new trial, though it will often be proper 
to direct that the new trial is not to be before the same 
Magistrate as was the former one. A third possible course 
in appeal is to alter the finding, maintaining the sentence. 
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This means altering the conviction to some other for an 
offence of which the lower Court might have convicted 
the Accused, but maintaining the sentence,* provided it is 
a legal sentence for the offence in respect of which the new 
conviction is. A fourth course is to make such an alteration 
of the finding, but to reduce the sentence. A fifth is to 
maintain the finding, that is, the conviction, but to reduce 
the sentence. A sixth course is to alter the sentence, which 
may, but need not, be combined with an alteration of the 
finding, and the alteration of the sentence may be by way of 
reduction. But it must not be by way ol enhancement. 

No absolute rule can be laid down as to what alteration 
of imprisonment into fine is not an enhancement, and what 
is. But one can suppose that it would at least be held 
that to the average cultivator a fine of a thousand rupees 
is a more severe punishment than simple imprisonment for 
a week. A seventh course is to add an order under section 
106 of the Code for the giving of security to keep the Peace 
to the sentence, provided always that the ultimate conviction 
is for an offence to which the provisions of section 106 apply. 

This may be in combination with any other course from 
the third to the sixth inclusive. An Appellate Court may 
also make any amendment, or consequential or incidental 
order which may be just and proper, these things being 
mostly matters of discretion. The rulings on the question 
of what points are, and what are not, covered by this power 
are somewhat divergent, and the reasons stated for holding 
that the making of some orders is justified by the clause* 
while the making of others is not, are not always easy to 
follow. Sections 520 and 522 (3) of the Code are clear as 
to the power to make certain orders. Powers corresponding 
to those given in cases of appeals from convictions and 
described above, are vested in the High Court when it hears 
an appeal from an acquittal. 

When the appeal is against an order which is not an Powers in 

miscellaneous 

acquittal or a conviction or something analogous' to these, appeals. 



Ordering a 
commitment. 


When a 
verdict can 
be altered. 


Contents of 

appellate 

judgments. 
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the Appellate Court may uphold, or alter, or reverse that 
order, but certainly can not pass any order to replace it 
which the lower Court itself could not have passed. 

An Appellate Court’s discretion to order a commitment 
when it sets a conviction aside, no doubt (as an extreme 
case), would justify a duly empowered Magistrate of the 
first class hearing an appeal from a Magistrate of a lower 
class in setting aside the conviction and ordering that the 
Accused be committed for trial, should he think such an 
order to be proper in the circumstances. 

Section 423 (2) of the Code forbids the alteration or 
reversal of the verdict of a Jury, unless the Appellate Court 
is of opinion that such verdict is erroneous by reason of a 
misunderstanding by the Jury of the Law as laid down by 
the Judge, or by reason of a misdirection by the Judge. 
Apart from cases where a Judge has expressed himself 
clumsily or obscurely on a question of Law, it would not 
seem likely that an Appellate Court would be in a better 
position than the Judge himself to say that there had been 
a misunderstanding. And if the Judge at the trial saw 
reason to suppose that there was a misunderstanding of his 
laying down of the Law by the Jury, his proper course would 
seem to be to refer the case under section 307 of the Code. 
One has to suppose that in cases governed by section 418 (2) 
in which, by exception, an appeal on fact does lie against 
a Jury’s findings, or by section 449 (1), the provisions of 
which also specially allow an appeal on fact, this provision 
of section 423 (2) does not apply. 

We saw that appellate judgments (other than those of 
High Courts), delivered after full hearing must conform, so 
far as possible, to the provisions of section 367 of the Code. 
So, in the -first place, they must contain the points for 
determination, which means that the objections taken to 
the findings and orders of the lower Court must be noted. 
They must also contain the decision on each such point, 
together with the reason for each such decision. The facts 



■ cokeTx 

APPEALS, 541 

>t be discussed with the same elaboration as in first 
>. The following are examples of the sort of thing 
vill often, suffice in appeal. “It is also urged that 
the witnesses for the prosecution are prejudiced, and that 
the discrepancies between their statements show that they 
are not worthy of credit. I have heard the arguments 
for the Appellant, and have read the record with care. I 
can find no direct evidence of prejudice, and no traces of 
it in the answers given in cross-examination. Discrepancies, 
indeed, there are on some points, but their nature and 
extent rather show that the witnesses are honestly recounting 
their impressions, and are not telling a tutored and stand¬ 
ardized story.” Or, “ The next point is that the two 
witnesses Ram Singh and Binda Prasad who testify to the 
presence of the Accused at Puranpur on the 15th are not 
telling the truth. No kind of argument as to their being 
prejudiced was advanced. All that is urged is that there 
are some slight improbabilities in their account of what 
happened. The lower Court saw and heard these witnesses, 
and states that their demeanour was satisfactory and frank, 
and it has unhesitatingly believed them. I find no reason 
for reversing this opinion.” When the final order is reached 
in an appellate judgment, then, if the conviction be upheld, 
it is enough to say “ I uphold the conviction.” If a convic¬ 
tion be altered it is necessary to specify both the offence a 
conviction for which is substituted, and the section of the 
Indian Penal Code or other Law making that offence punish¬ 
able. For instance, “ I therefore set aside the conviction, 
and in lieu thereof convict the Accused of the offence of 
Theft in a Building, I. P. C. section 380, maintaining the 
sentence.” When a sentence is altered the new sentence 
must be set out in full. When a conviction is reversed and 
the Accused is acquitted it is necessary to specify the offence 
of which he is acquitted, and to direct that he be set at 
liberty. For example, “ Therefore I set aside the conviction 
and allow the appeal, and acquit the Appellant Atma Ram 
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of the offence of House Breaking by nighu with intent to 
commit Theft, and direct that he be set at liberty/ 5 When 
a new trial, or a commitment, is ordered, it is proper so to 
phrase the judgment as to make it clear that there is “ tabula 
rasa ” on the question of the guilt or otherwise or the Accused. 
Where necessary, the directions of sub-section (3) of section 
367, as to specifying convictions in the alternative in full 
detail, must be followed. The attendance of the Appellant 
is not necessary when judgment is delivered. But if the 
Appellant or his pleader has been present at the argument, 
and in particular, when the Appellant has been released on 
bail, it is reasonable and right to insist upon his attendance, 
and to fix a date for tin; delivery of judgment, if it is not 
delivered on the day when arguments are heard, so that 
the Appellant, if not in custody, may then be present. 

The provisions of section 373 of the Code regarding 
judgments in cases tried by the Court of Session are evidently 
intended to apply to judgments in appeals heard by the 
Court of Session. In each case a copy of the judgment is 
to be sent to the District Magistrate. Section 425 of the 
Code makes similar provision as to appellate judgments 
of the High Court. 

If an Appellate Court consists of two or more Judges, 
appeal differ an( ^ ^ an a PP ea ^ heard by an even number of Judges, 
r -' and if the Judges hearing it are evenly divided in opinion 

on any point the decision on which affects the result of the 
appeal, then the whole case with the opinions of the dis¬ 
agreeing Judges is to be laid before some other Judge of the 
Court, and such Judge, after such hearing, if any, as he 
thinks fit, shall deliver his opinion, and the final judgment 
or order shall follow that opinion. Apparently where there 
are several persons concerned, as to some of whom the 
original Bench was in agreement, the Judge to whom reference 
is made cannot touch the cases of those Appellants as to 
whom his colleagues are agreed, but as to the Appellant or 
Appellants as to whom there is not agreement his own 
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will prevail, even on a point where he disagrees 
the whole of the original Bench. For instance, the 
original Bench might believe some witness or set of witnesses, 
and be in complete agreement on that point, but if the 
Judge to whom a reference is made under section 429 of the 
Code disbelieves that witness or those witnesses, no account 
will be taken of their evidence. 

If an Appellant has been released on Bail, and the When 
result of the appeal is to leave standing a sentence of impri- C ° rvic ^ 0n 

ot person oti 

sonment which had not been entirely served at the time Bai * is 
of Ms release, he must be sent back to Jail to suffer the (3) 

remaining part of his sentence. The time during which 
he is released on bail is to be excluded in computing the 
term for which he is ultimately sentenced. 

A conviction which is upheld on appeal by a Court Finality in 
inferior to the High Court, and the consequent sentence, appea ** 
can be altered only by the High Court on Revision, An 
acquittal on appeal by such a Court can be attacked by 
the Local Government by an appeal made to the High Court, 
and can also be dealt with by the High Court on Revision. 

Appellate orders of the High Court cannot be altered by any 
tribunal in India. 

An appeal against an acquittal naturally abates, that Abatement, 
is, becomes futile so that the proceedings must terminate 
at once, upon the death of the Accused, and an appeal 
against a conviction with a sentence no part of which is a 
fine abates upon the death of the Appellant. When there 
has been a sentence of fine the appeal must be heard out, 
as the representatives of the deceased will be entitled to a 
refund of the fine if it be found that he was not guilty. 

And possibly the Appellate Court may consider the fine, 
excessive. 

The Indian Limitation Act prescribes periods of limita- Limitation* 
tion for Criminal appeals. Unless good cause for the delay 
is shown, no appeal should be admitted after the period 
of limitation for making it has expired. 
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When, two or more persons are convicted or aliected by 
the same judgment, each of them may appeal separately, 
or any two or more, or all of them, may appeal jointly. 


Joint 

appeals, 


CHAPTER XXXIL 

Revision, Capital References, and Transfers. 

Appeals are a matter of right, that is, the aggrieved Kevisional 
party has a right not only to present his appeal but to be tiona] SCre ~ 
heard on it, whenever one is allowed. The exercise of the J urisd ‘ ct * on * 
power of Revision, however, is a matter for the discretion S ‘ 421 
of the Court possessing that power. Any person may ask 
such a Court to send for a record of an inferior Court with 
a view to the exercise of that power, but so little is the Court 
bound of necessity to send for it, that it need not even S ' 440 
hear him in support of his application. Appeals, except, as s * 418 
a rule, from the verdict of a Jury, lie upon both questions 
of fact and questions of Law, but the power of Revision 
need not be exercised solely because it is found that there 
has been an error in Fact, in Law, or in Procedure, It 
will not necessarily be called* into play over every mistake 
of Law or Procedure which may be made, though it will 
be exercised if such mistake appears to have caused a failure 
of justice. Furthermore, if a final conviction or acquittal is 
good in Law on the findings of fact arri ved at, such acquittal 
or conviction will be set aside in Revision only should 
it appear clear that there has been a wrong finding, either 
unsupported by evidence, or based upon an utterly mistaken 
view as to the weight of the evidence, or based upon a 
prejudiced and wrong-headed view of the reliability or 
unreliability of the witnesses or of the probability of 
their statements. If the caution that Circumstances alter 
Gases be added, it is believed that the above is a succinct 
but correct statement of the principles upon which cases 
should be treated in Revision, 
s, co 
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The Courts having re visional jurisdiction are the High 
Court, the Court of Session (but an Assistant Sessions Judge 
cannot exercise this jurisdiction), the District Magistrate, 
and the Sub-divisional Magistrate, the last-named, however, 
only if specially empowijreij by. thp Jepyal Government. 
The jurisdiction is primarily exercised by calling lor the 
record of a case heard by, or pending before, an inferior 
Court. To bring such action within the terms of section 
435 of the Code it must be taken for the purpose of satisfying 
the superior Court as to the, correctness, legality or propriety 
of any finding, sentence, or order recorded or passed, or as 
to the regularity of any proceedings of the inferior Court. 
These last words give the power to call for proceedings which 
are still in progress. Chief Presidency Magistrates have no 
revisional jurisdiction. If a Magistrate not empowered under 
section 435 of the Code calls for a proceeding, his action 
in doing so, together with all that follows, is void. 

A. Court which has called for and inspected a record 
under section 435 of the Code may find that the proceedings 
are quite in order. If such a conclusion be reached by any 
revisional Court, it is proper to return the record to the 
inferior Court. 

A Sub-divisional Magistrate who has been given revisional 
powers is much restricted as to what he can do if he finds 
that the case is one where there is something wrong which 
affects the proceedings. If he considers that any finding, 
sentence or order is illegal or improper (a mistaken finding 
of fact is “ improper”) or that any proceedings are irregular, 
he is to forward the record with such remarks as he thinks 
fit to the District Magistrate. The latter will have the 
same powers in respect to the cases so submitted as be 
would have in any case which he himself had called for under 
section 435 of the Code. 

When a District Magistrate or a Sessions Judge has a 
record before him in Revision (“ Sessions Judge ” here 
includes “ Additional Sessions Judge,”) if the case has 
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S. 437 


terminated in the dismissal' of a complaint, (even if the Ss - 43* 437 
dismissal was due to failure to pay process-fees) or in the 
discharge of the Accused, the revising Court has some power 
to make a definite order affecting the proceedings. If the 
case appears to be one of an offeiice exclusively triable by 
the Court of Session (this apparently would not include, 
for instance, a case of Robbery without aggravation punish¬ 
able under section 392 of the Indian Penal Code, whatever 
the seriousness of it as such, because that offence is technically 
triable by a Magistrate of the first class), and the conclusion 
i B reached that the person accused has been improperly 
discharged, the revising Court can order that that person be 
arrested, Then, after giving. the Accused opportunity to 
show cause why there should not be an order for his com¬ 
mitment for trial, the revising Court may order him to be 
committed for trial upon the matter, which presumably is 
another way of saying “the accusation,” of which he has 
been improperly discharged. But if it should appear upon 
consideration and hearing that the evidence goes to make 
out that some other offence was committed, then the revising 
Court may order the inferior Court to inquire into that 
offence. There is also a power which applies to all and 
any cases in which a complaint has been dismissed or an 
accused person has been discharged. In any such case 
further inquiry may be ordered. If the revising Court be 
the District Magistrate he may either make the inquiry 
himself or cause it to be made by any subordinate Magistrate 
empowered to deal with the particular case. If the revising 
Court be the Court of Session it may “ direct the District 
Magistrate by himself or by any of the Magistrates sub¬ 
ordinate to him to make . . . . further inquiry.” 

It would probably be well for the Court of Session not to 
direct categorically that such further inquiry is to be made 
by a particular Magistrate. On the other hand, it would be 
quite proper to direct that it must be made by a Magistrate 
of the first class if the facts seemed such as to make it 
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advisable that the further hearing should be before an 
experienced Magistrate. In many cases some direction such 
as this would be quite proper. u If the District Magistrate 
can either make this inquiry himself or have it made by 
Pandit A. R, I should feel that the case will be wisely dealt 
with.” In some cases it may be quite proper to direct 
that the further inquiry is not to be made by the Magistrate 
who dismissed the complaint or ordered the discharge, 
unless, indeed, that Magistrate happened to be the District 
Magistrate. In such last-named case the District Magistrate 
should be left to use his own discretion, and he, no doubt* 
would see that if he himself felt any prejudice in the case, 
or felt himself committed judicially to some particular 
view, it would be proper to send the case to one of his 
subordinates. 

When a District Magistrate or Sessions Judge is of 
opinion that a finding, sentence or order is illegal or improper 
in any other case than those above mentioned, or that any 
pending proceedings have boon irregular in a manner which 
cannot be set right without quashing all the proceedings 
already taken, he can only refer the case to the High Court 
in order that that Court may deal with it. 

When a District Magistrate or Sessions Judge finds that 
the proceedings of the inferior Court are irregular, but no 
final order by way of convi ction, acquittal or disob age has 
been passed, and the irregularity can be cured, khe 
proceeding nevertheless continued, without doing any 
injustice to any party, it would seem that the revising Court 
can point out the irregularity and return the case to the 
lower Court, directing it to correct the irregularity, and 
if necessary, to re-commence the proceedings at the point 
from which they began to be adversely affected by the 
irregularity, and it would also seem that to do so would 
be a satisfactory exercise of its jurisdiction. 

Section 515 of the Code gives to the District Magistrate, 
in a particular class of cases* a power in Revision under 
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which he is enabled to pass definite orders. This power is 
not shared with the Court of Session. The section referred 
to provides that all orders passed under section 514, which 
deals with the consequences of bonds being forfeited, passed 
by a Magistrate other than a Presidency Magistrate or 
District Magistrate shall be appealable to the District 
Magistrate, and if not so appealed against, may be revised 
by him. An order may be made under section 514 of the 
Code to the effect that a bond has been forfeited. If there 
be an order to this effect tliere may be a further order 
calling upon the person bound to show cause why he should 
not pay, and then one that the penalty is to be paid in full, or 
there may be an order remitting a part of the penalty, it 
being possible that that part may be very nearly the whole. 
If enforcement of the whole or of part of the penalty is 
ordered, and is not effected by the attachment and sale of 
the moveable property of the person concerned, there may 
be a further order of commitment to the Civil Jail. It is 
quite clear that the District Magistrate could be asked in 
appeal to set aside or modify in favour of the person 
concerned any of the above orders of a penal nature. 
And no doubt the District Magistrate could do the same 
if he had the case before him in Revision. But it is not 
quite clear whether the recording of grounds of proof 
that a bond has been forfeited, and the calling upon 
the person or persons concerned to pay the penalty, 
is of itself an “ order ” which is open to revision. Nor is 
it quite clear whether the District Magistrate can revise the 
proceedings of a subordinate Court in such manner as to 
decide that a bond has been forfeited when the subordinate 
Court lias decided that it has not been forfeited, or in such 
maimer as to enforce a penalty which the subordinate Court 
has not enforced, or in such manner as to enforce in its 
entirety a penalty of which the subordinate Court has 
remitted a part, or in such manner as to commit to the Civil 
- Jail a person whom the subordinate Court has not thought 
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fit so to commit. The general ; rule is, , that the power,of 
revision is not to be used by any Court,except the High 
Court to impose a greater penalty, or to worsen the position 
of an offender or ywa^offender whose case is before the 
Court, an exception to this rule made, in section 106 of the 

Code being stated in unequivocal terms. Orders which may 

be passed under sections 436 and 437 of the Code merely 
order the continuation op re-commencement, of .judicial 
proceedings, and involve no particular final order. Section 
51.5 has no such explicit statement in it as has section 106. 
Mutually Section 435 (4) of the Code enacts as follows If an 

jurisdiction, application under this section has been made either to the 
Sessions Judge or District Magistrate no further application 
shali be entertained by either of them.” ft is plain from 
this that when one of these Courts has considered a case 
in Revision upon the application of a party the other is 
debarred from considering such case upon a like application. 
Plainly, also, if %. Sessions Judge has considered a case 
in Revision upon his own motion, by reason, for instance, 
of something which came to his notice during a Sessions 
trial or during the. hearing' of an appeal, or in connection 
with his work as District Judge, then the District Magistrate 
cannot send for the case, this being so because it has become 
the record of a Court superior to his own. But it is not 
quite clear whether, if the District Magistrate has dealt with 
a case “ suo mat*” in Revision, the Sessions Judge is 
debarred from sending for the revisional proceedings of the 
District Magistrate, and from considering them in Revision. 
The Madras High Court holds the opinion that the Sessions 

Judge cannot do so. < 

Bail The Sessions Judge? or District Magistrate, when a record 

Eff&te.. is before him under section 435 of the Code or otherwise, may 
S. 438 . report the result of his examination of that record to the 
High Court. It has been pointed out that in many cases 
this is the only course which, can be pursued when it .is 
found that there is some wrong order or proceeding which 











be set right in order that justice may be done. The 
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•i Report may, of course, contain the recommendations of the 


Court which sends the case up* If it be recommended that 


a sentence be reversed or altered, this presumably meaning 
that, a conviction be reversed or a sentence be altered, the 
Court making the report may order that the execution of 
the sentence be suspended, and that the Accused, if in 
confinement, be released on bail or on his own bond. A 
like order can also be made at the time of calling for a 
record under section 435, and presumably, at any time 
during the proceedings in Revision. Additional Sessions 
Judges can exercise Re visional powers only in cases trans¬ 
ferred to them by the Sessions Judge by general or special 
order. Presumably, such cases may be transferred by 
classes, for instance, where there are several Districts in a 
Sessions Division, “all cases in Revision from the X 
District.’’ 

Cases can come before the High Court in Revision Powers of 
either by being sent for by it under section 435 of the Godot, 
whether upon application by a party or by the Government 
Advocate, or suo motu ; or upon report under section 438; 
or upon application for transfer made under section 526 of 
the Code; or on appeal; or in connection with other cases 
before the Court; or, in the case of Chartered High Courts, 
under the Court’s powers under the Government of India 
Act and its Letters Patent. When any Criminal case is 439- 

before a High Court in any of the above ways, the Court, 
in the tirst place, has in respect of that case all the powers, 
except one, given to an appellate Court dealing with a 
conviction or acquittal ori appeal, including power to ordcf 
arrest or bail pending its own decision of the case, and power 
to make any amendment or consequential or incidental order 
which may be just and proper, and in the second place, 
power to tender a pardon after a commitment has been 
made to the Court of Session. These powers all can usually - .. 

be exercised in first instance or appeal by other Courts, and 
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over arid above them the High Court has further power to 
enhance a sentence under section 439 of the Code, But no 
order is to be made to the prejudice of the Accused unless 
lie has had opportunity to be heard either personally or 
by Pleader, and a person called upon to show cause against 
an enhancement may also attack the conviction. It is 
submitted that the cancellation of an order for the payment 
of compensation to the Accused made under either section 
250 or section 553 of the Code is an order prejudicial to the 
Accused. The power to enhance a sentence passed by a 
Magistrate in the exercise of ordinary jurisdiction is limited 
by the provision that the revised sentence is not to exceed 
the maximum sentence awardable by a Magistrate of the 
first class in the exercise of such jurisdiction. If a more 
severe sentence be deemed appropriate in such a case, 
a commitment for trial must be ordered. An order for 
commitment seems also to be an order to the prejudice of 
the Accused. . If two or more Judges of a High Court sitting 
together in Revision are evenly divided in opinion, the case 
goes, as an appeal does in like circumstances, to a third Judge 
of the Court for decision. The appellate power which the High 
Court cannot use in Revision is that of converting a finding 
of acquittal into a finding of conviction. But in Revision 
it can set aside, that is quash, an acquittal, whether that 
acquittal was come to in first instance or in appeal, and 
can then order a new trial or further inquiry. If an acquittal 
on appeal be set aside the order can be for a fresh hearing 
of the appeal. When an appeal lies, and no appeal is 
presented, an application in Revision by the party who 
could have appealed must not be entertained. The Iiigh 
Court’s orders on any case heard in Revision will be com¬ 
municated to the lower Court, which must take all appro¬ 
priate steps to carry them out. 

Generally speaking, a Court of Session or District Magis- 

interterence J r . . . , 

in Revision, trate will not act in Revision unless it appears that some 

person has been wronged by an improper order or finding, 
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unless it seems that proceedings have gone, or are going, 
awry in such manner as to have led to, or to threaten, the 
doing of injustice, or unless it appears that by reason of an 
improper finding an offender has escaped f rom justice. Where 
there has been a conviction with which the Magistrate or 
Court of Session cannot deal on appeal, that is, one resulting 
in a sentence not open to appeal, and still more where there 
has been an acquittal, the finding of fact is usually conclusive, 
and, except on a point of Law, the case will be reported 
to the High Court in Revision only if the reporting Court 
feels that the finding of fact is so against the weight of the 
evidence, or so based upon evidence which should have 
been disbelieved, or due to so wrong-headed or prejudiced 
a view of the evidence, that it must be held to be altogether 
unreasonable. Where, whether on appeal or in Revision, 
a superior Court has concurred in a finding of f act come 
to by an inferior Court the High Court usually will not 
interfere with that finding of fact, except upon the ground 
that it is based upon evidence not legally admissible. It 
will be observed that the power to make incidental orders 
enables the revising Court to set in order unfinished proceed¬ 
ings which are being wrongly treated. 

Except as actually set out above, no party has an No right to 
inherent right to be heard before a Court exercising revisiona! ^ev^on* 0 
powers. This enactment is intended to protect the Courts $ ^ f . 
from being vexations)y worried upon petty pretexts, and is 
not intended to lead Courts to refuse to hear parties upon 
genuine and proper applications. Proceedings in Revision 
abate under the same conditions as do appeals. 

It has been seen that in many cases the records and Supple- 

Judgments of Presidency Magistrates are of the briefest statements 

passible description. So, when the High Court calls in f D rom , 

T . , Rresidency 

Revision for a case from a Presidency Magistrate's Court, Magistrates. 


the Magistrate may add to the record a statement setting 
forth the grounds of the decision or order and any facts 
which he considers material to the issue. Such statement 
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will be considered by the High. Court when it disposes of 
the case. It seems obvious that the value of the statement 
will depend largely upon the general accuracy of the Magis¬ 
trate’s memory, and upon its freshness in regard to the 
particular case commented upon. 

There are many intricacies and pitfalls connected with 
the subject of Revision. As, however, these mostly concern 
cases when they have reached the stage of being before 
a High Court, it would be outside the scope of this book to 
deal with them. 

Sections 432 and 433 of the Code deal with references 
by Presidency Magistrates for the opinion of the High Court. 
A Presidency Magistrate may, if he thinks fit, refer for the 
opinion of the High Court any question of Law which arises 
in the hearing of any case pending before him. Alternatively, 
if doubtful on a point of Law, be may give judgment subject 
to the decision of the High Court upon such a reference, 
and then may commit the Accused to custody or release 
him upon Bail. It is probable that, except upon a question 
of the admissibility of evidence, a Presidency Magistrate 
would not make such a reference in a case where he proposed 
to pass an appealable sentence. Nor would he make such 
a reference unless he himself felt realJy doubtful as to the 
point of law involved. The High Court is to pass such 
order as it thinks fit upon the reference, and is to communicate 
that order to the referring Magistrate, and has full discretion 
in the matter of awarding the costs of the reference. 

Chapter XXVII of the Code deals with the submission 
of sentences of Death for confirmation. When passing 
* sentence of Death on a conviction for murder or other offence 
punishable with Death the Court of Session must record a 
full judgment, including a finding of conviction for the 
offence of Murder, or whatever offence it may be, and passing 
sentence of Death, but adding that that sentence is subject 
to. confirmation by the High Court. The person convicted 
is sent to the Jail with a provisional warrant, (Schedule V, 





are submitted to the High Court. The hearing before the 
High Court is not in the form of the hearing of an appeal, 
although the person convicted usually appeals, and although, 
if he does, his appeal is heard together with the reference. 

The reference is heard as a case where it is for the Prosecution 
to make out that the finding and sentence are correct. 
Additional evidence may be called for, the provisions being s. 375- 
general ly similar to those relating to the taking of evidence 
under the orders of an appellate Court, .fhe final order of 
the High Court may be either, ( 1 ) leaving the conviction S. 376 . 
to stand and confirming the sentence, ( 2 ) leaving the convic¬ 
tion to stand and substituting some other legal sentence for 
the sentence of Death, (3) annulling the conviction and 
substituting for it a conviction for any offence of which 
the Court of Session might have convicted the Accused, 
together with an appropriate sentence, (4) annulling the 
conviction and ordering a n< w trial on the same or on an 
amended Charge, or (5) reversing the conviction and acquit¬ 
ting the Accused. Where the High Court consists of two S. 377* 
or more Judges the order passed upon such a reference must 
be concurred in by at least two Judges of the Court. This 
means that the reference must be heard in the first instance 
by a Bench of at least two Judges. When the Judges s - 378 - 
comprising a Bench are equally divided in opinion, the case, 
as with an appeal, when there is a like division of opinion, 
is laid before another Judge of the same Court, and such 
Judge shall record his opinion, and the judgment or order 
is to follow that opinion. 

In disposing of a reference of a Capital Sentence the Verdict of 
High Court is not bound by a Jury’s findings of fact. At bunding™* 
the same time such a verdict, concurred in by the Sessions 
Judge, carries great weight. But if the High Court were 
to find that it had but poor support in evidence, and that 
that evidence was not unshaken, it might well set the verdict 
aside. Of course misdirection, improper admission of 
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evidence, improper rejection of evidence, a mistaken view of 
the bearing of evidence, and a mistaken view of the Law, 
all have the same effect as they have in an appeal. No 
sentence, least of ail a Capital Sentence, can be upheld, or 
confirmed unless it is based upon evidence which, if believed, 
will warrant a conviction, and therefore upon such a reference 
as is now discussed the High Court must primarily satisfy 
itself that there is such evidence upon the record. A verdict 
of Guilty 5 without there being such evidence would be 
based upon misdirection. 

We now come to the power of superior Courts to transfer 
the proceedings of inferior Courts to any other competent 
Court. The Court to which the transfer is made must be 
competent judicially in respect of oases of the class of that 
concerned, but need not be competent territorially in respect 
of that particular case. 

A District Magistrate and a Sub-divisional Magistrate 
have full powers in this respect over the proceedings of 
their own Courts and of Courts subordinate to them. (This 
power extends to cases pending in the Courts of Village 
Magistrates in Madras.) Section 192 of the Code confers 
power to transfer any case, upon cognizance of it being 
taken, or at any subsequent time. No reason need be 
recorded for such a transfer of a case to a subordinate 
Magistrate. A Chief Presidency Magistrate has similar 
powers of transfer. District Magistrates under section 17 
of the Code, and Chief Presidency Magistrates under section 
21, have power, in addition, to distribute business among 
the Courts subordinate to them. Under section 528 (2) 
of the Code a District Magistrate or Chief Presidency Magis¬ 
trate may withdraw a case from any Magistrate subordinate 
to him, or may recall any case which he has transferred to 
such a Magistrate, and may deal with such case himself, 
or may transfer it to any other subordinate Magistrate 
competent to dispose of it. Sub-divisional Magistrates have 
the like power in regard to cases which are before, or have 
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transferred to. Magistrates subordinate to thetn. When s * 5« 8 (5)* 
a case is so withdrawn, or recalled, or transferred, under 
this sub section the reason for making the order must be 
briefly recorded. Such reason may be the impending 
transfer of a Magistrate, the posting of a new Magistrate 
to the District, a more even distribution of work, or some- 
thing arising out of the circumstances of the particular 
case. It is clear that all these powers between them give 
to District Magistrates, Chief Presidency Magistrates, and 
Sub-divisional Magistrates complete control of the work in 
their Districts, Towns, or Sub-divisions. In addition the 
IiOcal Government may empower the District Magistrate to s - $ 28 <3)- 
make orders withdrawing classes of eases from any Magistrate 
or Magistrates. Apparently they would be withdrawn, in 
the first instance, to the District Magistrate’s own file. The 
reason for making any such order, must be recorded, as in S. 528 (5). 
the case of other orders of withdrawal. A Magistrate of 
the first class can be empowered under section 192 of the 
Code to transfer any case of which he has taken cognizance, 
and section 528 (4) enables him to recall any such case upon 
condition that he records his reasons for doing so. If an 
order be made under either section 192 or section 528 errone¬ 
ously and in good faith by a Magistrate not empowered 
to make it the resulting proceedings shall not be set aside 3 . 529 (/) (i). 
merely because he was not empowered to make it. 

A Sessions Judge’s powers of withdrawal and recall Powers of 
extend only to -cases before Assistant Sessions Judges. They judge/ 
do not extend to cases before Additional Sessions Judges. S. 528 (1), 

Section 526 of the Code gi ves to the High Court sweeping Powers of 
powers of withdrawing any case or appeal, or class of cases Court/** 
or appeals, from any Court, and of transferring such case 
or appeal or class of either to any other Court of equal or 
superior jurisdiction, or of trying such case or appeal or 
class of either itself as a matter of extraordinary original 
or appellate jurisdiction. The High Court cannot exercise 
this power when the Local Government has specified a 
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Hurt under section 197 of the Code for the trial or a 
Judge, or Magistrate, or other Public Servant, in respect of 
such trial. Section 526 lays down the grounds on which 
an order of transfer may be made, and clause (c)- contains 
the words “ or is expedient for the ends of justice,” which 
confer extensive discretion, The section also lays down the 
procedure to be followed when a transfer is made, the 
principal points being that the High Court may act either 
upon a report from the lower Court, or upon the application 
of a party, or upon its own motion, and that an application 
from a party must be supported by affidavit or affirmation, 
and that an accused person making such an application, must 
give notice to the Public Prosecutor before making if or at the 
time of making it. When, in any inquiry, trial or appeal 
the complainant, or the Accused, or the Public Prosecutor, 
notifies the Court before which such case is pending that 
an application will be made for the transfer of the case, 
then the Court, whether the hearing before it has commenced 
or not, must grant, a sufficient adjournment to allow of such 
application being presented to the High Court. A Court 
of Session is not bound to adjourn a trial (but must adjourn 
the hearing of an appeal), if it appears that the person 
giving notice of his intention to apply for a transfer has 
already had reasonable opportunity so to apply, and has 
not availed himself of it. In most cases there is ample 
time between commitment and trial for such an application 
to be made. If an application for a transfer be admitted 
the High Court will generally order a stay of proceedings 
until the application is disposed of. The High Court may 
direct an accused person who so applies to execute a bond 
with or without sureties that he will, if so ordered, pay 
any amount which the High Court has power to award 
against him to any person opposing the application. This 
power can be exercised when the High Court dismisses such 
an application and holds it to have been frivolous or vexatious, 
and extends to the expenses reasonably incurred by whoever 
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looses the application. The obligation to adjourn, and 
their own power to report oases for transfer upon sufficient 
cause, are the parts of this section which subordinate Courts 
are chiefly concerned, to bear in mind. 1 Subordinate Magis¬ 
trates should generally report such cases to the District 
Magistrate in the first instance. 

Section 527 of the Code empowers the Governor-General Power of the 
in Council to transfer a criminal case from one High Court Generafia 
to another High Court, or from a Court subordinate to one Councll ‘ 
High Court to a Court of equal or higher jurisdiction sub¬ 
ordinate to another High Court. There are occasionally 
cases in which the exercise of this power aids in the doing 
of Justice. The Court receiving a case under such an order 
js to deal with it as if it had been originally instituted in or 
presented to that Court. This, of course, vests appellate 
and revisional jurisdiction in respect of the case in the 
Courts ordinarily having such jurisdictions over the proceed¬ 
ings of the Court to which the case is transferred. 


Pardonable 
and unpar¬ 
donable as¬ 
sumptions 
of juris¬ 
diction. 


CHAPTER XXXIII. 

Errors and Irregularities. 

Chapter XLV of the Code deals with irregular proceed¬ 
ings. Early in it we find provisions setting out that certain 
erroneous assumptions of jurisdiction are inherently void of 
effect, and that certain others are to hold good unless it 
be shown that the proceedings ought to be set aside on 
other grounds. At each point in this book where a particular 
kind of proceeding is discussed the effect of the apposite 
provision of Chapter XLY has, in most cases, been noted. 
So it will not now be necessary to deal at any great length 
with sections 529 and 530 of the Code. The former provides 
that if a Magistrate not empowered to do any of certain 
things, erroneously and in good faith does any such tiling, 
his proceedings shall not be set aside merely upon the ground 
of his not having been so empowered. None of these acts 
can possibly affect the ultimate decision of any case. They 
all are things which can be done at least by any Magistrate 
of the first class who is also a Sub-divisional Magistrate, 
and one of them can be done even by Magistrates of lower 
rank. They are, the issuing of a search-warrant, the making 
of an order that the Police are to investigate a case of a noil- 
cognizable offence, the holding of an inquest, the issue of 
process under section 186 of the Code for an offender believed 
to have committed an offence outside the jurisdiction, the 
taking of cognizance upon complaint or Police report, the 
transferring of a case to another Magistrate competent to 
try it, the tender of a pardon to an offender in a serious 
case, the sale of property seized by the Police, and the 
withdrawal of a case from another Magistrate and the 
trying of it himself. The error in each case cannot by itself 
lead to a failure of justice. For it to do so there mast be 
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pother circumstance as well, such as incompetence on 
the part of a Magistrate to whom a case is transferred, or 
laziness exhibited by a Police-officer ordered to investigate. 

The latter section provides that the doing of any of certain 
other things by a Magistrate not empowered to do it shall 
be utterly void, even when it is done in good faith. All 
of these are things which possibly may result in harm to 
some person or to the public, or in an order adverse to 
someone. They are, the attachment or sale of property on 
the ground of absconding, the issue of a search-warrant for 
an article in the possession of the Postal or Telegraph 
Department, the demanding of security to keep the peace 
or to be of good behaviour, the discharge of a person lawfully 
bound to be of good behaviour, the cancellation of a bond 
to keep the peace, the making of an order under section 133 
of the Code in regard to a nuisance (of course, if the initial 
order under that section be void all that follows it must 
of necessity be void as well), the prohibition of the repetition 
or continuation of a nuisance, the issue of an emergent 
order under section 144 of the Code in regard to a nuisance, 
or to a threatened breach of tranquillity, or to anything of • 
a like kind, the making of an order regarding immoveable 
property on the ground that there is a dispute about it 
likely to cause a breach of the peace, taking cognizance 
otherwise than on complaint or Police report, dealing with 
a reference under section 349 of the Code when not being 
the Sub-divisional or District Magistrate, calling for proceed¬ 
ings in Revision, making an order for maintenance, dealing, 
as only the District Magistrate can, with an order regarding 
the forfeiture of a bond, trying an offender, trying an offender 
summarily, and deciding an appeal. 

A Court is not empowered to try an offender if it cannot Error of 
try persons for the offence which he is alleged to have com- jurisdiction, 
mitted, or if the offence is not triable by it on territorial 
grounds. But where the defect is only on such latter grounds 
it may be cured by the provisions of the following section, 

s, cc 36 
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531 of the Code. A trial held in a wrong area is not to be 
set aside unless the error lias in fact caused a failure of 
justice. This applies both where the trial or hearing has 
been before a Court not having territorial jurisdiction, and 
where a Court having such jurisdiction has sat for the hearing 
at a place outside the proper District or Sessions Division. 

There are, however, further groitnds on which it can 
be held that a Magistrate * is not empowered to try some 
offender. There is judicial prejudice which raises a bar 
under section 487 of the Code. There is personal prejudice 
which raises a bar under section 556. And there is default 
of complaint from the proper Court, officer, or person, under 
any of sections 195 to 199 inclusive of the Code. It may 
be remarked that judicial or personal prejudice is also a 
bar to the hearing of an appeal by a Judge of the Court of 
Session. 

The fact that section 529 of the Code validates certain 
erroneous assumptions of jurisdiction does not justify a 
Magistrate in making such assumptions knowingly and 
erroneously. A Magistrate who acted in that manner would 
not be acting in good faith, and then section 529'could not 
be invoked to validate his proceedings. Similarly, a Magis¬ 
trate should not go on trying a case after discovering that 
the" territorial jurisdiction is with some other Magistrate. 
If he is the District Magistrate he may have to report the 
case to the High Court, but otherwise he would usually report 
it to the District Magistrate. In fact, it can be laid down 
' as a general rule that the fact that Chapter XLY of the 
Code enables a superior Court dealing with cases on appeal 
or in revision to uphold sentences, findings and orders even 
where there may have been some irregularity in the proceed¬ 
ings, provided that there has not been a failure of justice, 
does not justify a Court of first instance in allowing such 
an irregularity to go on after its existence has been pointed 
out during the proceedings. A Court of first instance so 
placed is bound to take all the steps it can to set the 


mmsr/fy 



ERRORS AND IRREGULARITIES. 


663 



mlarity right, going back, if necessary, to an earlier point 
of the case, and taking its proceedings from that point de novo . 

It is better to devote a few extra hours to the trial of a case 
than to have justice thwarted on technical grounds, or 
because of sheer carelessness. 

Section 532 of the Code allows a commitment to be Unautho- 
accepted when made by a Magistrate or other authority mitmenteJ 
purporting to exercise powers duly conferred, if, actually, 
such, powers have not been conferred. But this can be 
done only if the Court accepting the commitment is of 
opinion that the Accused has not been injured, and if no 
objection to the jurisdiction of the Magistrate or other 
authority was made during the inquiry and before the 
commitment. The better opinion seems to be that this is 
intended to validate, for instance, a commitment by a 
Magistrate of the second class who erroneously believed 
that the Local Government had empowered all such Magis¬ 
trates to commit for trial, when actually no such powers 
had been conferred upon Magistrates of the second class 
generally. But it has also been held, though there seem 
fco be doubts on the point, that a commitment may be 
accepted in spite of the inquiry having beeh defective in 
that the complaint had not been made by the person whose 
complaint is legally requisite to institute a proceeding 
concerning the offence complained of. Where a commitment 
is otherwise within the terms of section 532 of the Code, 
but the Court to. which it is made considers that the Accused 
has been injured, or finds that objection to the jurisdiction 
was raised during the inquiry, it is to quash the commitment 
and order further inquiry by a competent Magistrate. It is 
s ubmitted that this sub-section indicates that the section 
t was not intended to apply where the defect of jurisdiction 
is due to want of a proper complaint. For that want 
presumably would still be a feature of the case, and would 
be a bar to the opening of the fresh inquiry. It seems that 

proper order in such a case would be to quash the 
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commitment and fco record that the proceedings* as they 
were futile, did not bar the institution of fresh ones if such 
were taken upon complaint by a proper Court, officer, or 
person. But such order could be made only by the High 
Court. 

Section 533 of the Code deals with confessions and 
examinations of Accused persons which have been defectively 
.recorded or certified. The recording of a confession is a 
matter of discretion* The examination of an Accused 
person and the recording of that examination are compulsory 
in every case where such Accused is called upon for his 
defence, and may be undertaken in any other case. Therefore 
section 91 of the Indian E vidence Act applies to the latter 
proceedings, but possibly does not apply to the former. 
Section 80 of that Act requires Courts to give credit to any 
document purporting to be a statement or confession made 
by any prisoner or accused person and taken in accordance 
with law, and to be signed by a Judge or Magistrate* But, 
where the formalities required by the Code in the way of an 
appended certificate or the like have not been complied 
with, it cannot be said that the document purports to be 
a statement or confession taken in accordance with Law. 
The effect, however, of section 533 of the Code is to enable 
a Court before which such a defective record is produced 
to take evidence with a view to ascertaining whether in fact 
it was taken in* accordance with Law except for the absence 
of the certificate or whatever it may be. If the result of 
taking such evidence be a finding that the person concerned 
made the statement under such circumstances as made the 
recording of illegal, and the statement, itself when recorded 
admissible as evidence, and that the matters which ougli r 
to have been certified to really existed and could hav<. v 
properly been certified to, then, if the error has not injured 
the Accused in liis defence, the statement shall be admitted 
in evidence. It would seem that if it be proved that the 
Statement was duly made, then the record proves itself as 
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land true record of whafc lie said, if it also be in evidence 
that the particular document is the record, made at the 
time, of what he said. In some cases it appears to have been, 
thought that the witness deposing to what happened when 
the confession or examination was recorded should be 
treated as proving an admission under section 21 of the 
Indian Evidence Act, and therefore made to say in extenso 
in his own evidence all that the Accused said, refreshing 
his memory from the document. But the better opinion 
seems to be that this is an unnecessary elaboration. Here, 
again, it should be remarked that the existence of this 
section of the Code does not afford to Magistrates or Courts 
the smallest excuse for lack of care and trouble in recording 
confessions and the examinations of accused persons. It is 
part of the ordinary duties of a Magistrate or Judge to 
know the procedure proper to such recording so well and 
so completely that he will follow it mechanically, and that 
any error he may fall into will be detected by him at the 
latest when he finally is about to sign the record after it ' 
is read over. 

The purport of section 534 of the Code appears to be In * er -racial 

•i , 4 * 0 ^ 368 * 

that an omission by a Magistrate to see that a case is an 
“ Inter-racial ” case and to inform the Accused of his conse¬ 
quent rights shall not invalidate the proceedings if the 
Accused himself does not raise the question of those rights. 

Section 535 of the Code has specific provisions regarding Absence 
any case in which a charge should have been drawn but charge^ 
was not drawn. Such an error is not to render a finding 
or sentence invalid unless a failure of justice has in fact 
occurred. But generally speaking the presumption would 
be that the failure to indicate to the Accused the case he 
had to meet did involve a failure of justice. The section 
goes on to provide that when there has been a failure of 
justice by reason of the absence of a charge, the superior 
Court is to order that a charge be framed and that the trial 
be re-commenced from the point immediately after the 
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framing of the charge. This would mean that the whole 
of a Sessions trial would be re-heard, and that a Warrant 
Case would re-commence with the right of the Accused to 
recall the witnesses for the prosecution for cross-examination. 
Or, perhaps, in a Sessions case the superior Court might 
order the case to go back to the committing Magistrate as 
from the point of drawing the charge, but probably this 
would not be done unless it were specifically asked for by 
the Accused. An order for new proceedings made under 
section 535 (2) of course involves the quashing of the convic¬ 
tion. Again, the existence of section 535 of the Code affords 
no excuse to a Magistrate for omitting to frame a charge, 
or to a Court of Session for commencing a trial without 
framing one where the committing Magistrate has failed 
to do so. It is submitted that the provisions of section 
535 apply, a fortiori , to the case of a badly worded or 
defective charge. 

Section 536 of the Code deals with the case of a trial 
being either by Jury or with Assessors when it should have 
been in the other form. If there is a Jury instead of 
Assessors the trial is not invalid on that ground, but the 
better opinion seems to be that the verdict should be deemed 
merely the opinions of Assessors, so that an appeal may 
be allowed on questions of fact. Where there has -been a 
trial with Assessors in a case in which there should have- 
been a trial by Jury, that trial is not to be invalid unless 
objection has been taken before the Court records its finding. 
Of course if such objection be rightly taken before the 
finding is recorded, the Court must try the Accused over 
again, but with a Jury. If no objection be taken the trial 
stands good, and is a trial with Assessors for the purposes 
of appeal. 

Proceedings Sections 537 and 225 of the Code are intended to prevent 

in absen<fe° 0<i reversing or altering of findings or orders on account of 

cf failure of minor errors, omissions, or irregularities. They charge 
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omission, irregularity, or misdirection. Here again, the 
existence of these sections must not be taken as offering an 
excuse for carelessness, still less as offering one for deliberately 
acting in opposition to the provisions of the Code. It should 
also be remembered that section 537 applies only to proceed¬ 
ings in a competent Court. That is, the Court must be 
competent to deal with offences or matters of the kind in 
question. And in the few cases where there i3 a minimum 
punishment provided for the offence it must have power 
to inflict that punishment. It must also have territorial 
jurisdiction. Furthermore, any preliminary conditions re¬ 
quired by any law must have been fulfilled if the Court is 
to be accounted competent, for instance, before a Sessions 
trial can be held there must be a commitment. Finally, 
the presiding officer must not be disqualified by judicial 
or personal prejudice. After the trial is at an end a defect 
of local jurisdiction may be cured by section 531 of the 
Code, but, apart from that, all the above conditions must 
be fulfilled for a Court to be considered competent. It 
must also be remembered that the fact that a Court of 
Appeal or Revision can treat ari error as immaterial does 
not justify a Court of first instance in allowing an error 
to stand when attention has been called to that error before 
its own proceedings are terminated. As was remarked above, 
when an error of its own is brought to its notice, or when 
it discovers such an error while perusing its own proceedings 
before the termination of the case, the Court should at 
once take steps to correct that error, and must re-commenee 
its proceedings from whatever point may be necessary in 
order to eliminate prejudice possibly caused to either the 
Accused or the prosecution, more especially if the prejudice 
be to the Accused. The explanation to section 537 has a 
bearing upon this duty of the Court, in that it directs the 
superior Court to consider whether the objection could have 
been taken at an earlier stage of the proceedings, when 
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deciding whether there has or has not been a failure ot 
justice. If a party does not call upon the Court of first 
instance to^set things right, it is arguable that the error did 
not press hardly upon him. At the same time the principle 
always remains that the benefit of the doubt goes to the 
Accused. It is probably fair to say that the balance is 
not as heavily in favour of the Accused where the doubt 
concerns the effect of some minor point of procedure as it 
is where the doubt is over a material point of fact. And 
where there is evidence which has been believed, and is 
such that, if believed, it proves the guilt of the Accused, 
and the superior Court does not think that the inferior 
Court was wrong to believe it, it is submitted that in most 
instances the superior Court should order a re-trial rather 
than acquit outright because of an error in procedure. 

A Court would not be competent, and its proceedings 
would be void under section 530 (p) of the Code, if it deli¬ 
berately ignored material facts in order to give itself jurisdic¬ 
tion. Thus if an offender threatened Z with a loaded firearm 
while he rifled Z’$ pockets it would be wrong on the part 
of a Magistrate of the second class to try him for Theft, 
ignoring the circumstances which made the case one of 
Robbery. On the other hand, where there is genuine doubt, 
as, for instance, if hurt caused be certainly grievous, while 
it appears probable that the circumstances making it grievous 
were involuntary so far as concerned the accused, it could not 
be considered an usurpation of jurisdiction for a Magistrate of 
the third class to try the case. Equally, facts of an aggravat¬ 
ing nature must not be ignored or slurred over merely in order 
to make a case triable summarily. Here, again, the illustra¬ 
tion as to Theft and Robbery is quite appropriate. It would 
be utterly wrong for a Magistrate of the first class empowered 
to try summarily to treat the case supposed as one of theft, 
and then, if the property stolen did not exceed fifty rupees in 
value, to try it summarily, for the case on the facts is one of 
Robbery, and therefore cannot be tried summarily. 


ERRORS AND IRREGULARITIES. 



569 


<SL 


fany difficulties may arise as to the interpretation of 
Chapter XLV of the Code, or at least as to that of some 
of its provisions, but as they will, of necessity, not arise 
in Courts of first instance, and are matters for deep legal 
argument, it would be outside the scope of this book to 
discuss them. One object of the book is to aid Courts of 
first instance in avoiding errors and irregularities. 

The general principle contained in Chapter XLV of the 
Code is that where a Conit acting without jurisdiction does 
anything which could have lasting injurious effects o.u 
someone’s interest the action shall be void, as shall any 
proceeding taken with less than proper formalities. On the 
other hand, acts are validated where no lasting consequence 
of injury can follow from the mistake, or where greater 
formality has actually been used than is legally required, 
or where evidence which is simple and reliable shows that 
the apparent absence of some requisite condition is actually 
only apparent and not real. 

A small comment on the wording of section 530 clauses 
(e) and (/) of the Code seems called for. They refer to 
action under sections 124 (1) and 125 respectively. These 
sections are in Chapter VIII of the Code which, treats of 
security both for keeping the Peace and for being of Good 
Behaviour, and one of them allows of discharge from deten¬ 
tion, while the other allows of termination of obligation, in 
cases of either nature. Yet section 530(e) purports to refer 
only to cases of good behaviour, and section 530 (jf) only 
to cases of keeping the peace. There seems, therefore, to 
have been an omission on the part of the Legislature. 
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CHAPTER XXXIV. 

Miscellaneous Matters. 

Special It is now proposed to discuss several provisions of the 

provisions. Q 0( j e w y c i x do not seem to attach logically to any of the 
parts of it discussed in previous Chapters. And they are 
not specially connected with one another. Some of them 
have been incidentally referred to in earlier Chapters of 
this book, but no one of them is of such importan* e as to 
deserve a Chapter to itself. 

Inquests by The duty of the Police to inquire into all cases of 
Magistrates. deaths occurring in suspicious, or even in unusual cir¬ 
cumstances has already been dealt with in Chapter IV 
of this book. Section 176 of the Code deals with inquests 
by Magistrates. District Magistrat es, Magistrates of the first 
class and Sub-divisional Magistrates are empowered to hold 
inquests. The Local Government or the District Magistrate 
may empower any other Magistrate to do so. When a 
person dies in Police custody a Magistrate must hold an 
inquest into the cause of his death. This is imperative, 
and is enacted in order that, the Police may, in the first 
place, realize the danger of dealing improperly with persons 
who are in their custody, and, in the second place, be 
safeguarded from vexatious and false accusations. If an 
inquest be held at once, then, if a man has died of 
natural causes while in Police custody, the fact will bo 
amply brought to light, and there will be no opportunity, 
or at least a much diminished opportunity, for the manu¬ 
facture of a false case against the Police, and, what is more 
important, the public inquiry will tend to prevent the 
circulation of foolish and erroneous rumours hinting that 
the Police must have done something wrong. On the other 
hand, if the Police have maltreated a person so as to lead 
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_asten his death, then a prompt inquest is more likely 

than anything else to lead to the truth being discovered. 
A Magistrate empowered to hold inquests may also, at his 
unfettered discretion, hold an inquest into the cause of 
death in any case where he receives information that a 
person has committed suicide, or that a person has been 
killed by another, no matter in what manner and whether 
intentionally or accidentally or carelessly, or that a person 
has been killed by an animal this including deaths from 
snake-bite, or by machinery, or by an accident, or that 
a person has died under circumstances raising a reasonable 
suspicion that some other person has committed an offence. 
These provisions cover all unnatural or suspicious deaths. 
Such an inquest may be held instead of an investigation 
into the death by a Police-Officer, or in addition to such an 
investigation whether in progress or completed. A Magis¬ 
trate holding an inquest has all the powers of a Magistrate 
inquiring into an offence. He can issue all necessary processes 
and compel the attendance of all necessary persons. He 
should have no hesitation about using the power conferred 
by section 540 of the Code to summon witnesses who appear 
to be likely to help in elucidating the facts. The evidence 
taken is to be recorded, the record being kept in any of 
the methods prescribed by the Code, and probably it is 
best to keep a full record maintained by an officer of the 
Court together with a substantial memorandum kept by the 
Magistrate Himself whenever there is grave reason to suspect 
that an offence has been committed. When an inquest is 


held the Magistrate has power to cause the dead body to 
be disinterred if it has been buried, and to have it examined 
by a competent medical practitioner. If necessary, parts 
of the body may be sent to the Chemical Examiner. Equally, 
if the body has not been buried, parts of it may be so sent. 
After recording all the evidence available, including the 
medical evidence, and receiving the report, if any, of the 
Chemical Examiner, the Magistrate, it is submitted, should 
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draw up a proceeding recording all that has been discovered 
of the circumstances and cause of the death, and stating 
the finding he has come to on the subject if he has been 
able to reach a finding, and otherwise recording that the 
cause of death remains obscure. It may be added that in 
each of the Presidency Towns of Calcutta and Bombay 
there is a Coroner, whose special duty it is to hold inquests, 
which, therefore, are not held by Magistrates in those two 
Towns. A Coroner may commit any person for trial for 
Murder or Culpable Homicide or any similar offence, as a 
result of an inquest held by him. 

Section 556 of the Code deals with the possibility of a 
Judge or Magistrate having a personal interest in a case 
which comes before his Court. If a Judge or Magistrate 
be a party to, or personally interested in, a case before his 
Court, he must not try it without the express permission 
of the Court to which appeals ordinarily lie from his Court. 
The proper course to pursue is to report the case to that 
appellate Court, except that a subordinate Magistrate of 
the first class would, instead, report the case to the District 
Magistrate. The District Magistrate often would be able 
to transfer the case to another competent Court. When 
such a case is before a Court of Session, or is reported to it 
under this procedure, then, unless the powers of transfer 
possessed by the Sessions Judge enable him to send the 
case to some competent and uninterested Judge of the Court, 
the case must go on to the High Court. When the Court 
of Session reports a case coming under section 556 of the 
Code to the High Court, whether in first or in second instance* 
the High Court will transfer it to some other competent 
Court. Only in very rare 'instances would a superior Court 
direct a Court to continue to try a case in which the presiding 
officer was personally interested or to which he was a party. 
The Explanation to section 556 provides that being a 
Municipal Commissioner or otherwise concerned in a case 
in a public capacity does not make a Judge or Magistrate 
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^pe™nal]y interested. But the Illustration shows that the 
expression “ by reason only” in the Explanation is 
intended to convey that cases are not covered in which 
a Judge or Magistrate while acting in some other official 
capacity has ordered that the Accused is to be prosecuted. 
Section 487 of the Code applies in cases,where a Judge 
or Magistrate has directed a prosecution in his capacity 
as such. In cases similar to that stated in the Illustration 
to section 556 the case should be heard by another Judge 
or Magistrate, as, for instance, if a District Magistrate 
has ordered a prosecution under the Stamp Act in his 
capacity as Collector, or a Sessions Judge has ordered one 
under the Registration Act in his capacity as Registrar. 
The Explanation adds that a Judge is not to be disqualified 
from holding a trial or inquiry because he has visited the 
place in which an offence is said to have been committed, 
or any other place in which any other transaction material 
to the case is said to have occurred. It will be remembered 
that section 539B of the Code in terms authorizes Courts 
to make local inspections. The Explanation also covers 
any inquiry in connection with the case made on *the occasion 
of such an inspection. An inquiry under section 202 of the 
Code is an integral part of the judicial proceedings. And 
if a commitment inquiry is turned into the trial of a 
Magistrate’s case then, too, there is no prejudice prior to 
the judicial consideration of the case. It is also submitted 
that a Magistrate who holds a preliminary inquiry under 
section 159 is not so prejudiced thereby as to be dis¬ 
qualified from trying the case. A further provision of section 
556 is that no Judge or Magistrate is to hear an appeal from 
any judgment or order passed or made by himself. An 
appeal to the person whose order is impugned could not 
secure a fresh judicial consideration of a case. So if a 
Magistrate is promoted to be a Judge of the local Court 
of Session an appeal from a conviction recorded by him 
as a Magistrate must be heard by another Judge. 
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uading The Code allows certain offences to be compounded, 
offences. g ec tion 345 of the Code deals with this. All the offences 


M .1 


concerned are of kinds which cannot be described as heinous, 
and the harm done by any of them is unlikely to reach 
beyond the person actually attacked and injured or intended 
to be attacked and injured. They are the following: 
Uttering words or the like with the deliberate intention of 
wounding the religious feelings of another; Causing Hurt 
without any of certain aggravations and whether with or 
without grave and sudden provocation; Wrongful Restraint, 
and Wrongful Confinement for a time not amounting to as 
much as three days; Assault or the use of Force without 
any of certain aggravations, and whether with or without 
grave and sudden provocation; Unlawful compulsory labour ; 
Mischief without aggravation of circumstance, and affecting 
only a private person ; Criminal trespass, and House trespass 
of the simple kind and without any aggravation; Adultery ; 
Enticing, away a married woman; Defamation ; Printing, 
engraving or selling matter knowing it to be defamatory; 
Insult intended to provoke a breach of the Peace; Criminal 
intimidatiori not so aggravated as to be punishable with 
imprisonment for seven years or upwards; and Criminal 
intimidation of the genus “ sitting dharna.” The offences 
in the above list may be compounded at pleasure by the 
person attacked or injured in mind, body, property, or 
reputation. 

Besides the above offences which the person injured 
withleave g has an absolute right to compound, there is a list of others 
CoTt! he any of which the person injured may compound if the Court 
permits him to. The first move towards the compounding 
of any of these ofEences should, usually, come from the 
injured person, and not from the Court. The offences 
concerned are : Causing Hurt by dangerous weapons or 
means, but without further aggravation; Causing Grievouo 
Hurt without any aggravation, and whether with or without 
grave and sudden provocation; Causing either Hurt or 
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Hurt by an act which endangers life or personal 
safety ; Wrongful confinement for a time being three days 
or more but not as much as ten days ; Wrongful Confinement 
in secret (the punishment for this last offence is in the 
nature of an addition to the punishment for the offence 
constituted by the mere wrongful confinement, so that 
if the latter is of such length as not to be compoundable 
at all the aggravation of secrecy equally becomes incapable 
of being compounded); Assault or Criminal Force used in 
attempting to confine a person wrongfully; Dishonest 
misappropriation of property; simple Cheating; Cheating a 
person whose interest the offender was bound to protect; 
Cheating by personation ; Cheating and dishonestly inducing 
the delivery of property, or the making or the like of a 
valuable security; Mischief by injury to a work of irrigation 
and by wrongfully diverting water, provided that only a 
private person has suffered; House trespass in order to 
commit an offence, not being Theft, punishable with impri¬ 
sonment ; Using a false trade or property mark; Counter¬ 
feiting a trade or property mark; Selling or otherwise 
dealing with goods bearing a counterfeit trade or property 
mark, knowingly ; Bigamy without aggravation ; and Acting^ 
so as to outrage a woman’s modesty. Some of the 
offences in this list can be of a very serious nature, and 
when the compounding of one of them is suggested the 
Court must exercise its discretion very carefully. The very 
last principle on which to act is that of presuming that as 
there is a desire to compound the offence it must be right 
to compound it. With some of these offences there is a 
very strong presumption that compounding ought not to be 
allowed. Then always, even with those offences where the 
permission of the Court is unnecessary, the facts must not 
go beyond the actual offence mentioned in section 345, 
nd if there are additional facts making what was done 
punishable under some section of the Indian Penal Code 
not mentioned in section 345 the offence is not compoundable. 
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When an offence is compoundable the abetment of it, or 
an attempt to commit it, is compoundable under like 


S. 312. 


conditions. 

When the When the persoii legally competent to compound an 

possible offence is a minor or a lunatic the person who is his legal 
is a minor or Guardian or curator, and is competent to contract on bis 

1UnatiC ' behalf may compound the offence, but only with the permis¬ 

sion of the Court. When there is no one so competent to 
/ contract for the injured person, and he is unable to act 

for himself, the offence, it seems, cannot be compounded. 
Procedure on The compounding of an offence is usually evidenced 
compound- jjy. presentation of a petition to the Court by the person 
Ing ‘ entitled to compound stating either that he has compounded 

the offence, or that he wishes to obtain the permission of the 
Court to compound it, as the case may be. The petition-is 

then generally verified and attested, if the offence is 

compoundable at the pleasure of the person injured. In such 
cases the Law deliberately intends to allow the offender to 
buy himself out of punishment by paying money or making 
some other concession to the person injured. Where the 
leave of the Court is necessary the Court is bound to consider 
the circumstances of the case, and if among them there are 
some evidencing deliberate dishonesty or brutality, then, 
usually, permission to compound should not be granted. 
Nor should it be granted if the Court thinks that the person 
injured has been bullied or threatened by the Accused or 
by some other person in order to induce him to compound. 
When the case cannot be compounded without the leave 
of the Court, the Court certainly has power to put the 
injured person into the box and to make him answer questions 
as to why he wishes to compound it. Possibly also there 
may be cases where what that person says gives occasion for 
the examination of the Accused. When an accused person 
has been committed for trial on a charge of a compoundabn 
offence, or has been convicted of a compoundable offence 


and has appealed, then, in whichever of the two lists 
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section 345 of the Code that offence may fall, it 
may be compounded only with the leave of the Court to 
which the commitment is made, or before which the appeal 
is pending. When after full inquiry the offence appears 
to be so serious as to justify commitment to a Court higher 
than that of a Magistrate it is outside the category of minor 
wrongs, so ought not to be compounded except after the 
exercise of judicial discretion. When there has actually 
been a conviction the willingness of the Accused to come 
to terms is almost certainly due, not to a readiness to 
compensate the injured party, but to a desire to save his 
own skin, and the fact that he allowed the case to be fought 
out to the end shows that he is far from wishing to make 
up the quarrel. In Revision the High Court may allow 
a compoundable offence to be compounded. When a 
compoundable case is legally and properly compounded the 
effect is that the Accused is considered to have been acquitted, 
the compounding taking effect as an acquittal for all purposes, 
except, perhaps, that the Local Government cannot appeal 
against it. So, when an offence is duly compounded the Court 
in which the proceedings have been pending must record a 
specific acquittal of that particular offence, naming it, and 
must order that the accused be set at liberty. It has been 
v .oted in the Chapters of this book upon the trials of Summons 
( Oases and of Warrant Cases that in many Summons Cases the 
* absence of the complainant effects an acquittal, while the 
•Magistrate may permit a complainant to withdraw a case, 
aiid that in the trial of compoundable Warrant Cases 
tho absence of the complainant before a charge is drawn 
leads to a discharge. It is submitted that a case which is 
compoundable only with the leave of the Court should not 
be considered as compoundable for the purposes of this 
provision. No offence not mentioned in section 345 of the 
Code can be compounded, and the Courts are bound to 
resist any attempt to compound such other offences, whether 
the attempt be made by failing to prosecute or by other means, 
s, cc 37 
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Nor may an offence be minimised by ignoring some clear 
feature of it in order to make it appear compundable. This 
is as bad as minimising it to bring it within the jurisdiction, 
or worse. 

Cases under There are certain Special, or Local Laws which provide 
Laws. SpeCial that in the case of some offences punishable under them a 
prosecution, to be valid, must be instituted by some particular 
Officer of Government. An instance is the Indian Stamp 
Act. In those cases the Legislature has deliberately intended 
to invest the responsible Officer with discretion to allow 
the offender to make amends to Government without being 
prosecuted, if in the opinion of that Officer such a course 
is consistent with the interests of Law and Order. But 
this is not the same thing as compounding. 

Expenses of Section 544 of the Code allows the Court to award to 
complainants comp]ainant s and witnesses, at the cost of Government, 
witnesses. gums 0 f money to cover their reasonable expenses when 
attending for the purpose of any inquiry, trial, or other 
proceeding under the Code. The award must be in accord¬ 
ance with the rules made for the purpose by the Local 
Government, so each case must fall within the classes specified 
in the rules as those in which such payments may be made 
and the payments must be calculated in accordance with 
the rules. Generally speaking, it is usual to allow such 
expenses in all cognizable cases, and at all Sessions trials, 
Magistrates being also given a discretion to allow them in 
particular cases of other kinds on special grounds. It is 
usual also to allow payments to Jurors and Assessors to 
compensate them for their expenses and for their absence 
from their own affairs, but this is not done under section 
544. There are many occasions which have been detailed 
in previous Chapters, on which the Code allows the Court 
to require the expenses of a witness to be paid into Court 
before process is issued to such witness. It is nearly always 
right to require such payment to be made when the circum¬ 
stances of the case do not bring it within the rules made 
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1 of the Code, and it is also right to require 

such payments to be made in some cases which do come 

within those rules, as, for instance, where there is reason, 

not necessarily convincing reason, for thinking that witnesses 

are being summoned vexatiously, or to waste time, or to 

defeat the ends of justice, or even simply to overwhelm 

the Court with an unnecessary load of testimony. It is 

submitted that the words “ or other fees ” in section 204 (3) 

of the Code enable a Magistrate to require that the expenses 

of witnesses be paid in advance in certain oases, when the 

original process to the Accused and to witnesses is about 

to be issued after a complaint has been admitted. 

Section 545 of the Code relates to compensation award- Conpen- 

able to persons injured by offences when the offender respon- fines to° Ut °* 

sible is convicted. A condition governing all cases of such in i ured 

° ° persons. 

award to the complainant or person injured is that the 
sentence be one of fine, or that fine be a part of it. If the 
compensation is not awarded simply and entirely in order 
to meet the expenses of the prosecution, the Court must 
be of opinion that if the person injured saw fit to institute 
a Civil suit on account of the injury caused to him he would 
thereby recover, that is, get a decree for, substantial com¬ 
pensation.. As it cannot be said that Public Policy points 
more strongly to the settlement of claims for large sums 
by this process of summary compensation in a Criminal 
Court, than to the similar settlement of claims for small 
sums, it must be held that “ substantial ” means “ adequate 
to meet the injury inflicted/’ and does not refer to the sum 
actually at stake. Among the cases where a Civil Court 
would award compensation no doubt are those where a 
person lias been injured in body, mind ; or reputation, those 
where a person has been deprived of property to which he is 
entitled, and those 'where a person’s property has been 
damaged. Compensation may also be awarded out of a fine to 
an innocent third party in cases of Theft, Criminal misappro¬ 
priation, Criminal breach of trust, Cheating, and Dishonestly 
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receiving stolen property, if the third party restores, or is 
caused to restore, the property to its real owner, and was a 
bond fide purchaser of it. When a Court of appeal or revision 
confirms a sentence of fine, or one of which fine forms a 
part, it may make any such order for compensation if the 
Court of first instance might have done so but did not. 
But it does not seem that a Court of appeal can vary an 
order for compensation, if it leaves a fine in force sufficiently 
large to meet that compensation, and does not alter the 
conviction to one for an offence on account of which 
compensation could not be awardable. Possibly section 
423 (1) (d) of the Code would cover, for instance, the reduc¬ 
tion of compensation to two hundred rupees, where, in a 
case of Grievous Hurt, the lower Court imposed, as part 
of its sentence a fine of five hundred rupees, of which four 
hundred rupees were awarded as compensation, which fine 
the appellate Court reduced to two hundred rupees. But 
it does not seem that if the original fine were left intact, 
even if the conviction were reduced to one of Hurt under 
section 323 of the Indian Penal Code, the compensation 
could be reduced by an order in appeal. No doubt the 
High Court could order a variation in the exercise of its 
powers of Revision. Compensation obviously cannot exceed 
the amount of the fine. It would be illegal to impose a 
fine and to order that, in addition, some amount was to be 
paid to the complainant by the Accused as compensation. 
So compensation cannot exceed the largest fine imposable 
by the Court or for the offence. When an appeal lies any 
sum awarded as compensation is to be kept in Court, and no 
payment will be made to the injured person until either no 
appeal has been lodged within limitation, or the appeal has 
been decided in such manner as to leave the award of com¬ 
pensation standing in whole or in part. When a Criminal 
Court has awarded compensation under these provisions 
the amount awarded will be taken into account in any 
subsequent Civil suit, so that if in a case where an award 
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one hundred rupees has been made the Civil Court con¬ 
siders that three hundred rupees constitute proper damages 
for the wrong done, it will make a decree for only a further 
two hundred. 

Without any condition as to the nature of the sentence, Award of 
section 546A of the Code enables a Court to order a convicted co ^‘ 
person to pay any Court fees and process fees incurred by 
the Complainant, if the case was non-cognizable. The Court 
may also order that the person convicted do suffer simple 
imprisonment for a period not exceeding thirty, days, if the 
money is not paid. 

A person who is unjustly accused in a Criminal Court compen- 

suffers a wrong thereby. Sections 250 *and 553 of the Code 

enable Criminal Courts to award compensation for such improperly 

accused 

wrong in certain cases. It is not thought right to use an 
essentially summary method in cases of importance, so these 
sections are applicable only in the Courts of Magistrates. 

Section 250 applies when any Magistrate who has heard a 
case triable by a Magistrate, that is, a case not exclusively 
triable by the High Court or Court of Session, acquits or 
discharges an accused person, and is further satisfied that 
the charge or accusation against that person was both false 
and either frivolous or vexatious. The power cannot be 
used unless the case was instituted by complaint, or upon 
information given to a Police-officer or to a Magistrate. 

Upon an acquittal or discharge in the above circumstances, 
the accusation having been held to be both false and either 
frivolous or vexatious, the Magistrate in his discretion may 
direct that the person by whose complaint, or upon whose 
information, the accusation was made shall pay to the 
Accused a sum not exceeding one hundred rupees. But a 
Magistrate of the third class cannot award more than fifty 
rupees, a sum equal to the largest fine which he can impose 
on conviction. Where two or more accused persons are 
acquitted or discharged the Magistrate may use his full 
power of awarding compensation in respect of each of them. 
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The order or judgment directing the discharge or acquittal 
must call upon the complainant or informant to show 
cause if he is in Court, and if he is not in Court it must 
direct that a summons is to go calling upon him to appear 
and show cause. The Magistrate must have material 
before him for a finding that the accusation was either 
frivolous or vexatious as well as false, and must reach a 
finding to that effect. Before awarding compensation the 
Magistrate must give the complainant or informant an 
opportunity to show cause why such an order should not 
be made. And, if he shows cause, what he says must be 
recorded in writing and considered. As noted above, the 
fina l order, whether it he of acquittal or under section 253(1) 
or (2) of the Code, must indicate that the complainant or 
informant is to show cause. If the Magistrate finally orders, 
that compensation be paid he must state his reasons, and 
the amount lie awards, in writing. Action under section 250 
of the Code cannot be taken when a case is legally com¬ 
pounded, for then the parties must be presumed to be in 
agreement and to have no present grievance against each 
other. Equally this section cannot be applied when a 
complaint is dismissed under section 203, for then the 
Accused is not before the Court, and the course of his life 
has not been disturbed by the proceedings. A withdrawal 
of a Summons case allowed by the Court under section 248 
of the Code is on the same footing as the compounding of 
a case. And the complainant or informant must he directly 
responsible for the institution of the proceedings if he is 
to be amenable to section 250 of the Code. When a sub¬ 
ordinate official reports any circumstances to an official 
superior, and that superior causes the matter to be the 
subject of a criminal proceeding by handing on the infor¬ 
mation to a Magistrate, it is rather the superior than the 
subordinate official who is responsible for the institution of 
the proceedings. But if in such a case the subordinate 
official were deliberately acting otherwise than in good 
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and were reporting falsely, or making exaggerated 
statements out of spite, or otherwise going beyond the 
proper sphere of his duty, then, it is submitted, his is the real 
responsibility for the proceedings, and he is the “ informant.’’ 

There are many rulings on the subject of Police responsibility 
under this section where Police-Officers have happened to 
report on non-cognizable offences. Of course if a Police- 
Officer complains of an offence said to have been committed 
against him personally and without reference to his official 
position he is merely a private individual for the purposes of 
the resulting case. And where one has acted officially in good 
faith, even though very mistakenly and on false information, 
it does not seem that he ought to be made to pay compensa¬ 
tion under section 250 of the Code. That section can be used 
at the close of a Summary, just as much as at the close of a 
regular, trial Nor does the use of it bar the subsequent 
making of a complaint of Giving False Evidence, or of Making 
a False Charge, under the provisions of sections 195 and 476 
of the Code. When compensation is awarded under section 
250, time may be granted for paying it under section 388 (2) 
of the Code, upon the execution of a bond for appearance. 

If payment is not made the person ordered to pay may be 
committed to Jail in Simple Imprisonment for a period not 
exceeding thirty days, which will terminate or be propor¬ 
tionally diminished if the money be paid in whole or in 
part before the term runs out. 

When an order for compensation is passed under section Appeals. 
250 of the Code by a Magistrate of the second or third class, 
or one under that section for a sum exceeding fifty rupees 
is passed by a Magistrate of. the first class, an appeal against 
it lies “ as if such complainant or informant had been 
convicted on a trial held by such Magistrate,” that is, to 
the District Magistrate in the first case and to the Court 
of Session in the second. The Appellate Court can deal 
with the whole case, and should it think that the Magistrate’s 
order is wrong it can annul the order for compensation in 
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appeal, and further, if it thinks such action necessary, can 
refer an acquittal to the High Court in Revision, or move 
the Local Government to appeal against it, and can order 
further inquiry to be made into the case of a discharge, 
here again acting in Revision. If the appellate Court 
considers the order proper, it will dismiss the appeal. And 
there may be cases in which, while the discharge or acquittal 
is right, it cannot be said that the accusation was false or 
frivolous or vexatious, and in these the order for compensation 
will be set aside and no further steps taken. And the appellate 
Court has power to diminish the amount of compensation 
to be paid. No appeal lies against such an order made 
by a Presidency Magistrate. The anomaly remains that 
an order for compensation passed by a Magistrate of the 
first class for a sum not exceeding fifty rupees cannot he 
set aside by the District Magistrate or the Court of Session, 
while either of these authorities can order further inquiry 
to be made into the case of a person to whom such com¬ 
pensation has been awarded on discharge. If the further 
inquiry should result in a conviction the High Court would 
have to be moved to set aside the order for compensation. 
When an appeal lies the compensation money is to remain 
in Court until either the period for appeal has expired, or 
the appeal has been disposed of, as in the case of compensa¬ 
tion awarded to a person injured out of a fine. In disposing 
of the money finally the order of the appellate Court must be 
followed. If no appeal lies the money is to lie in Court for one 
month to allow of the possibility of revision. As in the case 
of compensation awarded out of a fine, any sum awarded 
under section 250 is to be taken into account in making a 
decree in any subsequent Civil suit on the ground of improper 
prosecution. Orders under this section not open to appeal can 
be altered or set aside only by the High Court in Revision. 

By contrast with section 250 which is in force through¬ 
out British India, section 553 applies only to acts done in 
a Presidency Town. It applies when some person has 
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Presidency Town, and the Magistrate before whom the 
case is heard, usually a Presidency Magistrate, is of opinion 
that there was no sufficient ground for causing such arrest. 

The Magistrate may then in his discretion award a sum 
not exceeding fifty rupees as compensation to the person 
arrested. If there be more than one person arrested in 
a single case such an award may be made to each of them. 
Imprisonment in default of payment may be ordered as 
in a case under section 250. And the money can be recovered 
as if it were a fine. The Magistrate does not appear to be 
bound to hear the person whom he proposes to order to 
pay compensation, nor is he bound to record his reasons for 
making the order. Such an order is not open to appeal, but 
the High Court can deal with it in Revision. It is submitted 
that there is <c sufficient ground for causing an arrest ” if the 
„ person causing it is acting in good faith under a mistake of 
fact which makes him suppose that A is Z, or if, equally 
acting in good faith, he causes a person to be arrested who 
has done in his presence an act which on the face of it is an 
offence for which a summary arrest can be made, not knowing 
of other facts which take it out of the category of offences. 

It has already been mentioned that at trials before the public 
Court of Session the prosecution is to be conducted by the s ^ 
Public Prosecutor. Chapter XXXVIII of the Code contains 
provisions for the appointment of that officer. He can be 
appointed by the Local Government either generally or 
specially, that is for all cases, or for all cases of a certain 
class, in a local area if the appointment is general, and for 
a particular case or particular cases if the appointment is 
special. It is open to Government to appoint a Publio 
Prosecutor in Courts other than the Court of Session, If 
no Public Prosecutor has been appointed, or if the Public 
Prosecutor is absent, when a trial comes on for hearing, the 
District Magistrate, or, subject to the latter’s control, the 
Sub-divisional Magistrate, may appoint some person to 
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hold tile office for that trial. Bat no officer of Police below 
a rank to be specified by the Local Government may be so 
appointed. No written authority is needed to enable a 
Public Prosecutor to appear. When a Public Prosecutor 
appears at a trial either as a matter of routine or by reason 
of a special appointment, any legal practitioner appointed 
by a private person to prosecute must subordinate himself 
to the Public Prosecutor and act under his directions, the 
latter being responsible for the conduct of the prosecution. 
When a Public Prosecutor has been appointed he may 
withdraw from the prosecution of any person with the 
consent of the Court. If he does so that person will be 
discharged if no charge has been framed, and when a 
charge has been framed or when no charge is required 
(that is, in a Summons Case), that person will be acquitted. 
By Rules the Local Government may direct that Police- 
Officers below any specified rank are not to be qualified 
to conduct prosecutions before Magistrates. ’Subject to 
those Rules Magistrates may allow persons to conduct the 
prosecution in any given case in their respective Courts, 
but no person except the Advocate-General, Standing 
Counsel, the Government Solicitor, the Public Prosecutor, or 
an Officer generally or specially empowered by the Local 
Government in this behalf, has any inherent right to obtain 
such permission from a Magistrate. An Officer so appointed 
by the Local Government may withdraw from the prosecu¬ 
tion with the leave of the Court, and the same consequences 
then follow as in the case of a withdrawal with the leave 
of the Court by the Public Prosecutor. A person permitted 
to prosecute may do so in person or by Pleader. There 
is another reservation in regard to Officers of Police. It 
is a very proper one. An Officer who has taken part in any 
investigation may not conduct the prosecution which follows 
such investigation, whatever his rank. This, of course, 
does not prevent him from being present in Court to aid 
and instruct the Public or other Prosecutor. 
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services of an Interpreter may be required when 
either or both of the Accused and the Court does or do 
not understand the language in which any oral evidence 
is given, or in which any document which is an exhibit 
in the case happens to be written. In such case the 
Interpreter is to be bound to interpret truthfully, as pro¬ 
vided by section 543 of the Code. The Interpreter will 
be bound by oath or affirmation under the Indian Oaths 
Act. 

In certain cases Military offenders committing offences 
under the Indian Penal Code, or under any other ordinary 
Law applying to all the inhabitants of the country, may 
be liable to be tried for such offences by either the ordinary 
Criminal Courts or Court-Martial. The Governor-General- 
in-Council is empowered by section 549 of the Code to make 
Rules to regulate the circumstances under which the one 
or the other tribunal is to deal with such cases. When 
a person liable under those Rules to be tried by Court- 
Martial for the offence with which he is charged is brought 
before a Magistrate on account of such charge being made, 
the Magistrate shall have regard to such Rules, and shall, 
in all proper cases, deliver such accused person together 
with a statement of the offence of which he is accused to 
the Officer commanding his Unit, or to the Officer Command¬ 
ing the nearest Military Station. Probably a case in which 
the Magistrate saw reason to believe that the charge was 
quite unfounded would not be a “ proper ” case. A further 
provision about Military offenders, which applies when 
the alleged offence is against purely Military Law just as 
much as when that offence is against Civil Law, is that 
upon receiving a written application from the Officer com¬ 
manding any body of troops stationed or employed “ at 
any such place, 55 which presumably means within the 
Magistrate’s jurisdiction, a Magistrate shall use his utmost 
endeavours to apprehend and secure any person subject to 
Military Law mentioned in such application. 
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The Courts are given power to deal with cases of wrongful 
and^deten- 11 imprisonment or detention. In England the Habeas Corpus 
Act is designed to enable the King’s Bench Division of the 
High Court of Justice to deal with such cases, whether the 
imprisonment or detention be purely arbitrary on the part 
of either a private person or an official, or by an official 
under colour of his office and ostensibly under legal warrant 
or by legal authority, The King’s Bench Division may 
require that the person concerned be brought actually before 
the Court, so that the propriety or legality of his detention 
may be inquired into and pronounced upon by the Court, 
Section 100 of the Code gives power to Presidency Magistrates 
District Magistrates, Magistrates of the first class, and 
Sub-divisional Magistrates to deal with all cases of confine¬ 
ment which appear to be under such circumstances that 
the confinement amounts to an offence. In nearly all 
cases confinement amounts to an offence unless it be under 
the provisions of some Law, as is, for instance, the confine¬ 
ment of a lunatic under a proper order made by a competent 
Civil Court. When a Magistrate of any of the classes 
indicated has reason to believe that a person is in such 
unlawful confinement, he may issue a search-warrant, and 
the person to whom the warrant is directed may search 
for the person believed to be' confined in the same way as 
if he were empowered to search for a document or for 
property, and if he has to search a house must act according 
to the provisions of section 103 of the Code in respect of the 
presence of witnesses and of other formalities, in fact by 
its very wording that section applies to these particular 
searches as much as to all others. If the person believed 
to be confined be found he is to be brought before the 
Magistrate immediately. The Magistrate is directed to 
make “ such order as in the circumstances of the case seems 
proper.” This gives wide discretion to the Magistrate, and 
he, it is submitted, has power and authority to make complete 
inquiry into the case for the purpose of discovering what 
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be proper, as well as in order to elicit the facts 
about the confinement to the best extent possible. It is 
also submitted that if some offence appears to have been 
committed the Magistrate can direct the Police to make 
an investigation, and that 1 ^ may use the results of that 
investigation to aid him in making his inquiry. 

Subject to reservations in respect of prisoners confined Habeas 
under powers given by certain Regulations and Acts, Chapter Corpus * 
XXXYII of the Code which contains sections 491 and 491A, 
confers upon the High Courts powers generally similar to 
the Habeas Corpus powers of the King’s Bench Division 
in England. These poweis extend, for each High Court, 
throughout its appellate jurisdiction. If an European British 
Subject is confined outside British India, but in India, 
the High Court having jurisdiction to try him for an offence 
committed at the place where he is can take similar action 
in his case. 

Section 552 of the Code gives to District Magistrates IHegal 

and Presidency Magistrates special powers in respect of det ^tion of 
TT71 , . , 1 women. 

women. When complaint is made to any such Magistrate 
upon oath, which includes solemn affirmation, of the abduc¬ 
tion or unlawful detention of a female human being for 
any unlawful purpose, such Magistrate may make an order 
l-or the immediate restoration of the female human being 
iu question to her liberty, if she be over the age of fourteen 
years, or for her restoration to her husband, parent, or 
guardian, or to any other person having lawful charge of 
her i f she be under that age. If the complaint substantiated 
by o*ath or affirmation includes an allegation of confinement 
it w Jl be possible to take action under sections 100 and 552 
in t he same proceeding, and by process issued simultaneously. 

Section 552 contains the words “ unlawful purpose,” and 
€i unlawful ” is a wider expression than “ criminal,” and 
must mean much the same as “ illegal ” which is defined in 
the Indian Penal Code. Presumably in section 552 of the 
Code the word “ unlawful ” is not to be taken as applying 
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only to those unlawful purposes to carry out which only 
a female, and not a male, person would be abducted or 
detained. It is submitted that the abduction of a woman 
for the purpose of obtaining ransom or blackmail, and the 
abduction or detention of a woman for the purpose of causing 
her to change her religion by means of undue influence or 
duress, are abductions made for unlawful purposes within 
the meaning of section 552. But it must be stated that a 
High Court has ruled that this section is directed only against 
wrongdoings specially connected with women by reason of 
their sex. When a Magistrate makes an order under this 
section he may compel compliance with it. That is, he may 
use all lawful force necessary to effect compliance if com¬ 
pliance cannot be obtained without using such force. His 
summary powers go only so far as to secure the setting at 
liberty of a grown woman, or the restoration of a female 
child to the person entitled to custody of her. They do not 
extend to the passing of any sentence. In the case of a 
woman, if she is voluntarily in the place from which she is 
released she will he able to go back there if she desires to do 
so when set at liberty. In the case of a child, if there be a 
genuine dispute as to the right to the custody of such child, it 
is submitted that the Magistrate may make summary inquiry 
before passing orders. Of course the ultimate decision of the 
question by a Civil Court, should there afterwards be Civil 
litigation on the subject, will not be affected. 

Section 548 of the Code makes judgments, orders, 
charges to the Jury, miscellaneous orders, and other parts 
of the record? of a trial or inquiry, public document s, by 
enacting that any person affected by such judgment, or 
whatever it is, shall have a right to obtain a copy thereof 
upon application. Unless the Court otherwise directs, trie 
copy must be paid for according to the scale of fees in 
force. It will be remembered that section 371 of the Code 
entitles the Accused to a copy of the Judgment or of the 
Charge to the Jury in all cases, without delay, and enacts 
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except in Summons Cases that particular copy is to 
be given free of charge when demanded. Also in a com¬ 
mitment inquiry when a charge is framed the Accused is 
entitled under section 210 of the Code to a copy of that 
charge, again free. It may be remarked that a copy cannot 
be given until a judgment, or deposition, or order, has been 
completed and has become part of the record. If the Judge 
has written his Judgment and has placed it with the file 
of the case to be brought up and signed on a later date of 
which notice has been given, then no one is yet entitled to 
obtain a copy of that unsigned judgment, because it is as 
yet neither a judgment nor a part of the record. But if 
a witness’s deposition is suspended at the close of a day’s 
proceedings, and so much of it as has been made is read 
over to him and admitted and signed and attested, then 
that part of the deposition is part of the record, and a copy 
can be given of it. It must also be remembered that pro¬ 
ceedings must not be stopped in order that copies may be 
made. Copies cannot be granted during the progress of 
proceedings if the making of them would involve the taking 
of the record away from the Presiding Officer and so would 
p T °vent him from making further progress with the case. 
Sul ^ct to this copies should be granted as soon as possible 
after proper application is made for them. In practice 
many can be granted while a case is still in progress. It 
will be remembered that section 162 of the Code contains 
special provisions as to the right of the Accused to copies 
of statements made during Police investigations, and that 
in certain circumstances the Court has discretion to refuse 
to giant such copies. Copies of original reports to the 
Police and of minor Police proceedings are often asked for. 
and there is wide discretion about granting or refusing 
them. The Court must be guided by common sense, and by 
an appreciation of what it is just and fair to let the Accused 
know, and of what it would be improper to give him 
information about. After a Criminal case has been, decided 
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the record is a Public Document under section 74 (1) <>) 
of the Indian Evidence Act, and copies of any part of it 
must be granted under section 76 of that Act to any person 
having a right to inspect the record. The general rule is 
that Criminal records are open to public inspection, this 
being based on the same principle as the rule that the 
proceedings of Criminal Courts are to be conducted in open 

Court. 

Section 554 of the Code gives pow ers to the High Courts 
to make Rules for various purposes. The Chartered High 
Courts also have powers to make Rules under their Letters 
Patent or under the Government of India Act. When 
such Rules are made the Courts must follow them just as 
they must follow the Code, and the Rules must not be 
inconsistent with the Code. Where a Court, considers that 
the Code and a Rule prescribe different courses of action 
it is submitted that the Court should follow what it believes 
to be the intention of the Code, subject of course to any 
judicial Rulings explaining the apposite part of the Code, 
because the Code is of superior authority to the Rules. 
Forms may be prescribed by the Chartered High Courts 
under a power conferred under the Government of India 
Act, and by other 'High Courts under section 554 of the 
Code. Section 555 of the Code prescribes that, until over¬ 
ruled by any forms so prescribed, the Forms set forth in 
the fifth Schedule to the Code may be used by Criminal 
Courts for the respective purposes for which they are designed, 
“ and if so used shall be sufficient.” This means that if 
a warrant, order, notice, or whatever it is, is written as 
in the appropriate form in the fifth Schedule, it shall noo 
be impugned either as not being in compliance with Law 
or as not being in sufficient compliance with Law. 

The Code does not apply to the Police in the Towns 
of Calcutta and Bombay except for a few sections which 
contain words expressly applying them to the Police in 
one or both of those Towns. It may be noted that the 


minis 


MISCELLANEOUS MATTERS. 593 

i Code upon the Preventive action of the 
Police, and concerning Police investigations, do not apply 
to the Police in the Towns of Calcutta and Bombay, as 
in those Towns the place of these Chapters is supplied by 
provisions of the local Police Acts, which also deal with 
some other matters regulated elsewhere by the Code. 

The expression “the language of the Court ” is often “ Language 
used in the Code. It is the language in which the routine 
parts of the records of cases tried by a Court are kept, and 
in which, when there is a double record, the full record of 
the evidence of witnesses is recorded. Section 558 empowers 
the Local Government to determine for each Court in its 
Province, not being a High Court established by Boyal 
Charter, what the language of that Court is. Usually the 
language so prescribed is the principal vernacular language 
in common use where the Court sits. 

Section 539A of the Code empowers all Courts to require Allegations 
u ,hat evidence in support of facts alleged concerning any 
Public Servant in any application be given by means of an servants, 
affidavit. If evidence so given is shown to be false the 
person giving it can be prosecuted. 

Sections 99 A to 99G inclusive confer powers on the Seditious 
Local Government in respect of seditiSis publications, and pubIlcatlons * 
consequential powers upon the Police. Judicial questions 
ar ising out of such action are decided by the High Court. 




of tb 


s, cc 


38 


M WSTfty. 



Objects of 
the Chapter. 


Unfettered 

discretions* 


<SL 


CHAPTER XXXV. 

Discretions and Mandatory Directions. 

This Chapter attempts to classify the discretionary 
powers given to the Courts and the Police by the Code and 
the duties which the Code imposes upon them. The classi¬ 
fication has no pretension to minute exactitude, and the 
lists are not exhaustive. Powers and duties of the Local 
Government or the High Court, questions of taking cogni¬ 
zance and of bars to cognizance, and discretions as to the 
joinder of persons and charges at a single trial, are omitted, 
as are the duties imposed upon the Public. Four lists have 
been constructed. The first is of Unfettered Discretions, 
the second is of Fettered Discretions,'hhe third is of Circum¬ 
stances in which Reasons must be recorded, and the fourth 
is of Mandatory Directions. Both some discretionary 
actions and some forbidden or obligatory actions will be 
found in the third list, but the convenience of grouping 
together all instances in which a Court or Officer is required 
to record its or liis reasons seems to exceed the possible 
inconvenience of this anomaly. The occasions for th<* 
discretions or directions, and the circumstances in which 
there must be a record of reasons, are purposely described 
only briefly, and in wording-which is not intended to be 
precise. Explanation and comment must be sought in <he 
text of the Code or in the appropriate earlier Chapter of 

this book. l 

First we have actions as to which the Court, Magistrte, 
or Officer concerned has full discretion. In each of the 
cases the Authority on which power is conferred may on 
each occasion use that power, or refrain from using it, at 
its own free discretion, and is not bound to record any 
reason for the course which it decides to follow. 



'Section 51 empowers the Police to seize property found 
Upon the person of anyone who is duly arrested. 


Section 54 enables the Police to arrest in cognizable 
cases and in some other circumstances. 

Section 55 gives to Officers in charge of Police Stations 
discretion to arrest in certain other circumstances. 

Section 64 empowers any Magistrate to make or direct 
an arrest where an offence is committed in his presence 
and within his jurisdiction. 

Section 65 empowers a Magistrate to direct the arrest 
in his own presence of any person for whose arrest he could 
properly issue a warrant. 

Section 76 allows all Courts to direct by endorsement 
on a warrant that Bail be allowed -upon arrest. 

Section 79 enables a Police-Officer to whom a warrant 
has been addressed or endorsed to endorse it on to another 
Police-Officer. 

Section 88 enables a Court which has issued a pro¬ 
clamation under section 87 to attach the property of the 
person concerned. 

Section 91 enables a Court finding m its precincts a 
person for whose appearance or production it could issue 
a summons or warrant to bind that person over to appear 
before it. 

Section 92 enables a Court to issue a warrant for the 
arrest of a person bound over to appear who tails to do so. 

Section 94 enables the Courts and certain Police-Officers 
to issue a summons to produce a thing, unless the thing 
to be produced is in the possession of the Post Office or the 
Telegraph Department. 

Section 95 enables all Magistrates, and Police-Officers 
of high rank, to issue a detention order to officials of the 
Post Office or of the Telegraph Department. 

Section 96 empowers any Court to issue a search-warrant 
for a thing, unless the thing is in the possession of the Post 
Office or of the Telegraph Department. 
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Section 98 empowers certain Magistrates to issue search- 
warrants, after receiving certain information, without there 
being judicial proceedings before them. 

Section 100 empowers certain Magistrates to issue a 
warrant for a search for a person believed to be confined 
in circumstances amounting to an offence. 

Section 104 empowers a Court to impound a document 
or thing. 

Section 105 empowers a Magistrate to order a search 
in his own presence where he could issue a search-warrant 
for such a search to be made. 

Section 124 empowers District Magistrates and Chief 
Presidency Magistrates to order the discharge of persons 
imprisoned for failure to provide security when of opinion 
that this will be without hazard to the community or to 
any person, and with or without conditions, and also empowers 
the same Magistrates to reduce, or otherwise favourably 
modify the terms of, the security required from a person 
imprisoned in default of providing it by order of any Court 
not superior to their own. 

Section 128 empowers a Magistrate or Officer in charge 
of a Police Station to use force, that is Civil force, if necessary, 
to disperse an assembly which has been ordered under 
section 127 to disperse and does not obey that order. 

Section 133 empowers _ certain Magistrates to make 
orders for the removal of Nuisances. 

Section 141 gives the Magistrate full discretion on failure 
of a Jury in a case of Nuisance. 

Section 149 empowers any Police-Officer to interpose to 
prevent the commission of a cognizable offence. 

Section 152 empowers any Police-Officer to interpose 
to prevent injury to public property, railways, and the 
like. 

Section 153 empowers an Officer in charge of a Police 
Station to inspect weights, measures, and instruments for 
weighing. 
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Section 155 empowers any Presidency Magistrate or 
Magistrate of the first or second class to order the Police 
to investigate any non-cognizable offence which such 
Magistrate can try or commit for trial. 

Section 156 empowers an Officer in charge of a Police 
Station to investigate any case of a cognizable offence, and 
authorizes Magistrates empowered to take cognizance of any 
cognizable offence to order the investigation of such offence. 

Section 160 empowers an investigating Police-Officer to 
require the attendance of any person at his investigation, if 
necessary. 

Section 161 empowers such an Officer to examine persons 
orally during an investigation. 

Section 167 empowers any Magistrate to grant remands 
to other than Police custody during an investigation, for 
an aggregate period not exceeding fifteen days. 

Section 1.72 empowers any Court to use a Police diary 
to aid it in the trial of a case, but not as evidence. 

Section 176 gives to any Magistrate empowered to hold 
an inquest discretion to hold one into the cause of any 
Auspicious death. 

Section 186 empowers certain Magistrates to hold an 
inquiry into the commission of an offence outside the territorial 
jurisdiction by a person found within that jurisdiction. 

Section 195 empowers Courts to complain or refrain 
-from complaining in writing concerning any of certain 
offences committed in or in relation to any proceeding in 
Court, and vests in Public Servants some discretion to 
complain or not to complain in regard to certain offences 
committed against their legal authority. 

Section 204 empowers all Magistrates at the outset of 
a case in which a warrant usually would issue for the 
apprehension of the Accused, to issue instead a summons 
for his appearance, and further allows discretion to dismiss 
a complaint if the complainant does not pay in process fees 
^ thin a reasonable time. 
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Section 205 empowers a Magistrate in a case where he 
would issue a summons to the Accused at the outset thereof, 
to dispense with the personal attendance of the Accused 
and to allow him to appear by Pleader. It also empowers, 
a Magistrate who has so acted to require and enforce personal 
attendance at any stage. 

Section 208 empowers a committing Magistrate to call 
for evidence “ suo main .” 

Section 211 (2) empowers a committing Magistrate to 
allow the Accused to put in a further list of witnesses for 
his defence, in addition to that called for when the Charge is 
framed. 

Section 212 empowers a committing Magistrate to 
summon and examine any or all of the witnesses named by 
the Accused under section 211. 

Section 219 empowers a committing Magistrate, or in 
his absence another Magistrate empowered to commit, to 
examine additional witnesses between commitment and trial. 

Section 243 gives discretion to convict upon the admis- 
sion of the Accused at tlie outset of a Summons Case trial. 

Section 244 empowers a Magistrate hearing a Summons 
Case to issue process, or to refuse to issue process, for any 
witness or evidence which a party desires to produce, and, 
where process is issued, to require deposit of the estimated 
expenses of the witnesses concerned. 

Section 246 empowers a Magistrate trying a Summons 
Case to convict of any Summons Case offence which may 
be proved, irrespective of the terms of the complaint or 
summons. 

Section 248 gives a Magistrate trying a Summons Case 
discretion to allow a complainant to withdraw his complaint 
for sufficient cause. 

Section 255 gives discretion to convict on a Plea of 
“Guilty” in a Warrant Case. 

Section 255A allows of a subsidiary trial as to previoi & 
convictions, after conviction in a Warrant Case. 
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Section 257 empowers a Magistrate hearing a Warrant 
Case to require deposit of the estimated expenses of witnesses 
to be summoned for the Defence. 

Section 259 empowers a Magistrate trying a Warrant 
Case to discharge if the Complainant fail to appear, provided 
both that the case is compoundable or not cognizable and 
that no Charge has been drawn. 

Under section 260 the power to try summarily is exer¬ 
cisable at discretion in certain classes of cases by the 
Magistrates empowered to use it. 

Section 271 (2) gives discretion to convict on a plea of 
Guilty at a Sessions trial. 

Section 288 empowers a Court of Session to treat as 
evidence the deposition of a witness made at the commitment 
proceedings, provided that the witness has also been 
examined as a witness at the trial before that Court itself. 

Section 291 empowers the Court of Session to allow 
the Accused to have process issued for the attendance of 
witnesses not named by him to the committing Magistrate. 

Section 338 empowers a Court to which a commitment 
is made to order that a pardon be tendered. 

Section 342 empowers all Courts to examine the Accused 
at any time. 

Section 345 (2) and (5) empowers Courts to allow any 
of certain offences to be compounded at a trial or at the 
hearing of an appeal. 

Section 351 (1) empowers any Court to detain any person 
found in its precincts against whom it could issue a warrant 
or summons as an accused person. 

Section 358 empowers a Court recording evidence to 
record it in a more formal manner prescribed by the Code 
when ordinarily it could record it in a less formal manner 
so prescribed. 

Section 363 empowers any Court recording the deposition 
of a witness to record also any remarks as to his demeanour 
which may be apposite. 
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Section 386 empowers a Court which has passec 
sentence of fine to order the issue of a warrant of attachment 
for its recovery, or a warrant enabling the Collector to 
recover it, either if there is no sentence of imprisonment 
in default of payment, or, where there is such a sentence, 
if it has not been executed. 

Section 388 empowers a Court which has passed a 
sentence of fine only to suspend execution of the sentence 
of imprisonment in default of payment and to allow the 
Accused to continue at liberty on Bail, as well as the pay¬ 
ment of the fine in not more than thirty days or in not 
more than three instalments at intervals of not more than 
thirty days. 

Section 421 empowers an appellate Court to send for 
the record before deciding whether to admit the appeal 
or to dismiss it summarily. 

Section 426 empowers an appellate Court to admit the 
Appellant to Bail pending the hearing of the appeal. 

Section 438 empowers a Revisional Court to admit a 
convicted person to Bail pending final orders on the case. 

Section 440 empowers a Revisional Court to hear the 
parties. 

Section 466 gives Courts wide discretion as to the 
release of a lunatic unable to stand his trial, if security be 
provided that he will be kept out of mischief. 

Section 476 empowers any Court to make a complaint 
with a view to the prosecution before a Magistrate of a 
person believed to have committed any of certain offences 
against its authority or in relation to any proceeding 
before it. 

Section 476A. empowers a superior Court to make such 
a complaint if the subordinate Court has neither made it 
nor rejected an application that it should be made. 

Section 480 empowers any Court to take summary 
action in respect of any of certain offences committed before 
it or in defiance of its authority. 
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< ^i^y Section 484 empowers any Court which has acted under 
section 480 to remit the punishment inflicted, or to with¬ 
draw a prosecution, upon the making of apology or tender 
of submission by the person concerned. 

Section 485 empowers any Criminal Court summarily 
to sentence a recalcitrant witness. 

Section 495 (if the Public Prosecutor does not appear 
in the case), empowers any Magistrate to permit a person 
to conduct a prosecution before him. 

Section 513 allows Courts or officers to accept cash 
instead of security, but only if the security would be for 
appearance or for keeping the peace. 

Section 516A gives all Courts discretion to make ad 
interim orders for the custody of property. 

Section 517 enables any Court to pass orders as to the 
disposal of property which is before it, and section 518 
provides as an alternative that the property may be sent 
for disposal under section 523. 

Section 519 empowers any Court which convicts a person 
of an offence against property, where money is or has been 
found upon that person, to award compensation out of 
that money to an innocent purchaser of property taken by 
the offence. 

Section 521 empowers a Court which convicts a person 
for defamation to order the destruction of libellous matter, 
and a Court which convicts a person of certain kinds of 
Nuisance to order the destruction of harmful food, drink, 
or drugs. 

Section 522 empowers any Court convicting for an 
offence concerned with immoveable property to order that a 
person be restored to possession of such property. 

Section 533 enables a Court to take evidence to eliminat i 
any irregularities in the record of a confession or examination 
of an accused person. 

Section 539A empowers any Court to require an affidavit 
in certain circumstances. 
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Section 539B empowers any Court to make a local 
inspection. 

Section 540 empowers any Court to recall a witness* 
to summon a new witness not named by any party, or to 
examine as a witness any person in attendance at tlie Court. 

Section 540A confers discretion on the Court trying the 
case to meet the event of one or some out of two or more 
accused persons becoming unable to stand his or their trial. 

Section 545 empowers all Courts, on passing a sentence 
of fine to award compensation to the complainant out of 
the fine in certain instances, and in some circumstancevS to 
award compensation to an innocent third party out of 
the fine. 

Section 546A. gives all Courts power to order the Accused 
on conviction to pay Court fees and process fees incurred 
by the Complainant. 

Section 550 empowers all Police-officers to seize suspected 
property- 

Section 551 empowers any Police-officer of higher rank 
to exercise at any time any of the powers conferred on an 
Officer in charge of a Police Station. 

Section 552 empowers any District Magistrate or 
Presidency Magistrate to order the restoration to liberty, 
or to her parent or guardian, as the case may be, of a woman 
or female child who has been abducted or who is being 
unlawfully detained. 

Section 553 empowers any Magistrate to grant com¬ 
pensation from the Complainant to a person whom such 
Complainant has improperly caused to be arrested in a 
Presidency Town. 

Section 565 empowers certain Courts to order upon 
conviction for any of certain offences of a person who has 
previously beeu convicted of any of those offences, that 
such person is to report his residence and change of residence 
for a term commencing on the expiry of any sentence of 
imprisonment or transportation to which he is sentenced. 
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w^Qome of tlie discretions in the above list can be acted Fettered 
upon only in certain circumstances, but in all of them the aetlons ‘ 
discretion is the outstanding thing. In the second list the. 
power to exercise the discretion is restricted by conditions, 
and the conditions are, perhaps, of more importance than 
the discretions. 

Section 12 empowers any District Magistrate to define 
local areas for the exercise of the jurisdiction of the Magis¬ 
trates subordinate to him, subject to the control of the 
Local Government. 

Section 16 empowers District Magistrates to make rules 
for the proceedings before Benches of Magistrates in his 
District, subject to the control of the Local Government. 

Section 21 gives to each Chief Presidency Magistrate 
distributing and rule-making powers similar to those con¬ 
ferred on District Magistrates by sections 12 and 16, subject 
to the control of the Local Government. 

Sections 37 and 38 and Schedule IV confer upon the 
District Magistrate power to confer , certain powers on 
subordinate Magistrates, subject to the control of the 
Local Government. It should be noted that Sub-divisional 
Magistrates inherently possess all these powers, so that 
a District Magistrate or the Local Government ipso facto 
invests a Magistrate subordinate to the former with all 
of them which he does not already possess w r hen he or 
it appoints him to be Sub-divisional Magistrate of a Sub¬ 
division. In that case, so far as they are conferred only 
through such appointment, they are exercisable only in 
that Sub-division, and if the Magistrate concerned does not 
otherwise possess them, and the District Magistrate desires 
that he should exercise them throughout the District, and 
not merely in the Sub-division, the District Magistrate must 
make a separate order, it is submitted, conferring the specific 
powers. 

Section 41 (2) empowers the District Magistrate to 
withdraw any powers which he has conferred. 
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Sections 48 and 49 empower a person duly authorized 
to arrest to break open an outer or inner door in certain 
circumstances. 

Section 57 empowers a Police-Officer to arrest in a 
non-cognizable case if the offender does not give his proper 
name and address. 

Section 77 empowers a Magistrate outside the Presidency 
Towns to direct a warrant to any other person if there he 
not a Police-Officer available to execute it. 

Section 78 empowers a District Magistrate or Sub- 
divisional Magistrate to issue a warrant to a landholder, 
farmer, or manager of land in certain instances. 

Section 87 empowers a Court to issue a proclamation 
for his attendance when it believes that a person who should 
be arrested has absconded. 

Section 102 (2) empowers a Police-Officer or other person 
duly empowered who is making a search to break open an 
outer or inner door in certain circumstances. 

Section 102 (3) empowers a Police-Officer or other person 
duly making a search to search the person of any person 
found in or about the place to be searched, if reasonable 
suspicion exists. 

Section 129 empowers a Magistrate to call in Military 
Power to disperse an Unlawful Assembly which cannot 
otherwise be dispersed, when the dispersal of that assembly 
seems to be necessary for the public security. 

Section 146 empowers a Magistrate who has taken 
proceedings under Chapter XII in regard to a dispute 
about immoveable property to attach that property if 
he is unable to satisfy himself about the possession of 
it. 

Section 151 empowers a Police-Officer who is aware 
of a design to commit a cognizable offence to arrest the 
person designing to commit it, provided that it does not 
appear practicable to prevent the commission of the offence 
otherwise. 
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Section 216 empowers a committing Magistrate to 
require deposit of the expenses of a witness for the defence 
at the trial before the superior Court, if he considers that 
that witness's attendance is desired for purposes of vexation 
or delay, or for defeating the ends of Justice, and is not 
satisfied that his evidence will be material. 

Section 247 empowers a Magistrate trying a Summons 
Case instituted upon private complaint to abstain from 
acquitting by reason of the absence of the Complainant, 
if there is reason for adjourning the trial instead of 
acquitting. 

Section 292 allows the Court to permit the prosecution 
t o reply in certain circumstances. 

Section 344 confers discretion to adjourn, or to postpone 
the commencement of, trials or inquiries if this be advisable 
or * necessary, and subject to certain limitations. 

Section 352 empowers any Court to exclude the general 
public or particular persons from the Court, should good 
cau’se exist for doing so at any given time. 

Section 497 (1) gives considerable discretion to Courts 
to release youthful persons, women, sick persons, and infirm 
persons on Bail, even in heinous non-bailable cases. 

S ection 497 (4) allows any Court to release the Accused 
in an>7 non-bailable case between the conclusion of the 
hearing and the delivery of judgment if there are reasonable 
grounds in the opinion of the Court for believing that he 
is not guilty. 

Sections 523, 524 and 525 empower Magistrates to take 
procee dings consonant with their terms in respect of property 
seized by the Police. 

Section 532 empowers the Court of Session to accept 
an irre gular commitment, provided that the Accused has 
not ob jected to it and that ho has not been injured 
by it. 

Section 562 empowers certain Courts to release a first 
offender on probation upon conviction in certain classes of 
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offences, provided that it seems expedient to do so. The 
discretion in regard to women and minors is greater than 
that, in regard to male adults. 

The third list is of those powers or proceedings of a 
Court or Officer for the use of which the reasons must be 
recorded on each occasion. Courts should never omit to 
record their reasons in any case where the Code requires 
that such record is to be made. The omission to record 
good reasons which do exist may lead an appellate or revi- 
sional Court into the mistaken belief that no adequate reason 
really exists for the action taken. In this way an omission 
to record reasons may result ultimately in a failure of 
justice. 

Section 90 empowers a Court to issue a warrant inste?id 
of a summons, recording the reason for so doing, either wh.cn 
it sees reason to believe that the person concerned will 
abscond or will refuse to obey the summons, or when ujlw 
due service of the sum moms he has already failed to appear. 

Section 107 (3) requires record of the reasons for an 
emergent arrest to prevent a breach of the peace. 

Section 125 empowers a District Magistrate or Chief 
Presidency Magistrate to cancel a bond for keeping the 
peace or for being of good behaviour, for sufficient r easons 
recorded in writing. 

Section 141 (5) requires that when a Magistrate rejects 
an application for the rescission of an order made under 
section 144 (1) he shall record in writing his reaso ns for 
so doing. 

Sections 145 and 147 require that orders made under 
either of them do set out the grounds; which is the* same 
thing as reasons, on which the Magistrate is satisfied! that 
a dispute exists likely to cause a breach of the pea<ce. 

Section 157 (2) requires an Officer in charge of a* Police 
Station who does not investigate a cognizable offence to 
state in his report his reasons for not doing so, and to notify 
the informant that there will be no investigation. 
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Section 165 empowers investigating Officers to make 
searches, but requires that in each case the reason be recorded 
for holding that the thing to be searched for cannot, without 
a search, be obtained without undue delay. This section 
also requires the investigating Officer to make the search 
■ himself if possible. If he lias to depute a subordinate to 
make it then, again, his reasons must be recorded, and the 
instructions to the subordinate must be very precise. Always 
there must be reasonable grounds for making a search. 
Copies of reasons and instructions are to be sent to a Magis¬ 
trate having jurisdiction, and that Magistrate is bound to 
suppiy copies of those copies, upon application, coupled 
usually with payment, to the owner of the place searched. 

Section 167 (3) requires a Magistrate who grants a remand 
of an Accused person to Police custody to record his reasons 
for ordering that he is to be in Police custody and not in 
the ordinary Lock-up, and section 167 (4) requires subordinate 
Magistrates to send copies of their orders and reasons in 
such, cases to their official superiors. 

Section 202 requires that a Magistrate who, after examin¬ 
ing the complainant, makes or orders a preliminary inquiry 
or investigation shall record his reasons for so doing. 

Section 203 requires that a brief record be made of the 
reasons for dismissing a complaint. 

Section 208 requires that if a committing Magistrate 
refuses to issue process for evidence which either side wishes 
to produce before a charge is framed he is to record his 
reasons for holding that it is unnecessary for him to do so. 
Unless he holds that there is such absence of necessity he 
is bound to issue process. (In respect of this instance 
Presidency Magistrates are not bound to record their reasons). 

Section 209 requires a committing Magistrate who 
discharges the Accused to record his reasons for doing so. 

Section 209 (2) empowers a committing Magistrate to 
order such a discharge at any time, but again requires a 
record of reasons. 
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Section 213 requires a committing Magistrate (unless 
tie is a Presidency Magistrate), to state briefly his reasons 
for ordering a commitment. 

Section 216 empowers a committing Magistrate to 
refuse to summon witnesses named by the Accused in his 
list or lists of witnesses for the defence at the trial before the 
High Court or Court of Session, provided that he sees reason 
to believe that the application is made in respect of them 
only for purposes of vexation or delay or to defeat the ends 
of justice, and requires that in every case of such a refusal 
the reasons for such belief are to be recorded. 

Section 249 requires that when a Magistrate trying a 
Summons Case instituted otherwise than upon complaint 
stays proceedings, he shall record his reasons for doing so. 

Section 250 requires a Magistrate proposing to make 
an order for compensation to the Accused upon discharge 
or acquittal, first to give notice to the complainant or 
informant in his order of discharge or acquittal, or to direct 
in that order that such notice is to be sent to the complainant 
or informant; secondly, to record and consider any cause 
shown by the complainant or informant; and thirdly, if he 
makes an order for the payment of compensation to record 
his reasons for doing so. 

Section 253 empowers a Magistrate trying a Warrant 
Case to discharge the Accused-at any time, but if discharge 
be ordered before the close of the case for the Prosecution 
it requires that the reasons for such discharge be recorded. 

Section 256 requires a Magistrate trying a Warrant 
Case to record his reasons for making the Accused declare 
forthwith on the reading over of the Charge, whether he 
wishes to recall witnesses for cross-examination. 

Section 257 empowers a Magistrate trying a Warrant 
Case to refuse to summon witnesses named for the Defence 
if he sees reason to believe that application is made in 
respect of them only for purposes of vexation or delay or to 
defeat the ends of Justice, and requires that in every case 
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ich a refusal the reasons for such belief are to be 
recorded, 

Section 337 requires a record of reasons when a Magis¬ 
trate tenders a pardon. Every accused person is entitled 
to a copy of such reasons. Apart from this, the discretion 
of a District Magistrate or Presidency Magistrate to tender 
a pardon is unfettered. The power of a Magistrate of the 
first class is unfettered to the same extent if he is actually 
trying the case, but if the case is under investigation he 
must obtain the sanction of the District Magistrate. A 
person pardoned must be examined as a witness. 

Section 344 requires the record of the reason for every 
adjournment of a case. 

Section 386 gives to the Court • some discretion as to 
the mode of levy of a fine, but requires that if a fine is levied 
after imprisonment in default of payment has been suffered, 
special reason in writing for ordering such levy is to be 
recorded. 

Section 428 requires a record of reasons when an appellate 
Court calls for further evidence. 

Section 497 requires a record of reasons for releasing 
on Bail, otherwise than between close of trial and delivery 
of judgment, a person accused of a non-bailable offence. 

The reasons justifying such a release may be that the person 
is a youth, or a woman, or sick, or infirm, or may be that 
although there are sufficient grounds for further inquiry 
there are not reasonable grounds for believing that such 
person has committed a non-bailable offence. 

Section 514 requires a record of the grounds of proof 
of forfeiture of a Bond. 

Section 528 requires a Chief Presidency Magistrate, 

District Magistrate or Sub-divisional Magistrate to record 
the reasons for his action when he withdraws, or recalls, or 
transfers a case or class of cases from one Court to another. 

The fourth list is of those provisions of the Code which Mandatory 
prescribe either that in certain circumstances something is 
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to be done, or that in certain circumstances somethin : trate 
not be done. The Courts are left no discretion. Hie 

Section 48 requires a person executing a warrant v* 
arrest or search-warrant inside a building to give any woman 
who may be in the building facility to withdraw. 

Section 52 requires that the search of the person of a 
woman be made by a woman. 

Sections 60, 61 and 81 require the Police to take arrested 
persons before a Magistrate without delay. 

Section 77 requires that all warrants issued by a Presi¬ 
dency Magistrate be directed to a Police-Officer. 

Sections 83 and 84 require that ordinarily a warrant 
be countersigned, before execution outside the jurisdiction 
of the Court issuing it. 

Stction 103 (1) requires a Police-Officer or other person 
executing a search-warrant, or making a search, to call 
in two respectable inhabitants of the locality to witness 
the search, and empowers him to issue an order in writing 
calling upon such persons to attend. 

Section 103 (2) requires such Police-Officer or other 
person not to send up the persons so called in as witnesses to 
give evidence in Court without the special order of the Court. 

Section 103 (3) requires such Police-Officer or other 
person to give to the person in possession of a place searched 
a list of the things found in such place. 

Sections 109 and 110 requires that bonds taken under 
them be with sureties. 

Section 112 requires a Magistrate making an order 
under any of sections 107, 108, 109 and 110 to put that 
order into writing, setting out the substance of the informa¬ 
tion received, the amount and term of the bond called for, 
and full details about the sureties required. 

Section 118 requires that a final order calling for security 
be within the terms of the order made under section 112, 
and that the security called for be not excessive with regard 
to the facts of the case. 
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al order calling upon a person to provide security for a 
term exceeding a year to refer the case to the Sessions Judge, 
(or to the High Court in a Presidency Town), if the security 
be not provided* 

Section 137 requires a Magistrate who has made an 
order under section 133 to take evidence if cause be shown 
against such order. 

Section 138 requires a Magistrate who has made such 
an order to appoint a Jury if requested to do so. 

Section 144 requires a Magistrate acting under it to 
make a written order setting out the material facts of the 
case, and to give a person applying for the rescission of such an 
order opportunity to be heard, and to record in writing any 
order he may make rejecting such an application after hearing. 

Sections 145 and 147 require that when action is taken 
under either of them a written order be made setting out 
certain particulars and reasons. 

Section 149 requires every Police-Officer to prevent, 
to the best of his ability, the commission of a cognizable 
offence, that is, to intervene to prevent it, or to take other 
appropriate action, when he thinks that any such course 
will probably have the desired result. 

Section l50 requires every Police-Officer to communicate 
to his superior in all cases, and sometimes to other Officers, 


information acquired by him of a design to commit a 


cognizable offence. 

Section 153 requires an Officer in charge of a Police 


Station who has seized weights, measures, or instruments for 


weighing on the ground that they are false, forthwith to give 
information of the seizure to a Magistrate having jurisdiction. 

Section 154 requires the Police to record in writing 
information given of the commission of a cognizable offence. 


Section 155 requires the Police to enter in a book 


information given of the commission of a non-cogmzable 
offence. 
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Section 157 requires the Police to send on to a Magis 
information received as to the commission of a cognizav 
offence. 

Section 162 requires a Court to refer to the Police dairies, 
if requested by the Accused to do so, and to furnish the 
Accused with copies of statements made to the Police to 
be used for certain purposes, but with power to the Court 
to refuse to do so in certain circumstances for reasons which 
must not be recorded. 

Section 163 forbids the Police to induce a confession. 

Section 164 requires a Magistrate recording a confession 
made during a Police investigation, or before cognizance is. 
taken of the offence, to attest it in a certain form, and not 
to record it unless satisfied that it is made voluntarily. 

Section 166 requires that a search in toother Police 
circle be made usually by a requisition sent to the officer 
in charge of that circle, but in cases of emergency allows 
an investigating Officer to make such a search outside his 
own circle. 

Section 167 requires an investigating Officer to transmit 
the diary, and with it the Accused if he be in custody, to 
the Magistrate within twenty-four hours. 

Section 171 forbids the Police to subject complainants 
and witnesses to restraint. 

Section 172 requires the. keeping of diaries of investiga¬ 
tions. 

Section 174 requires certain Police-Officers usually to 
hold an inquiry into every case of suspicious death. 

Section 176 requires that when a person dies in Police 
custody a duly empowered Magistrate shall hold an inquest 
into the cause of his death. 

Section 191 requires that when a Magistrate has taken 
cognizance of an offence under section 190 (c), he shall 
inform the Accused that cognizance has been so taken, and 
shall either commit the Accused for trial or transfer the 
case to another Magistrate, should the Accused so request. 
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Section 200 requires a Magistrate receiving a complaint 
either to examine the complainant upon oath at once, unless 
the complaint is made in writing by a Public Servant, or 
to transfer the case without delay to another Magistrate. 
It further requires a Magistrate receiving a complaint upon 
transfer to examine the complainant upon oath, if the case * 
is one where such examination is exacted, unless this was 
done before the transfer. There is no objection to a second 
examination even if one has been made before the transfer. 

Section 201 requires a Magistrate to whom a complaint 
is presented which he has not jurisdiction to entertain to 
endorse it for presentation to the proper Court. 

Section 208 requires a committing Magistrate to hear 
and take all evidence which may be produced in Court by 
either the Prosecution or the Accused. It also requires him 
to allow the Accused to cross-examine all witnesses for the 
Prosecution before a Charge is drawn. This is subject to 
the discretion to discharge conferred by section 209(2). 

Section 217 requires a committing Magistrate to bind 
over all witnesses, whose attendance there will be necessary, 
to appear before the superior Court. 

Section 218 requires that notices of a commitment be 
sent. 

Section 221 requires that all Charges be drawn in writing. 

Section 231 requires every Court which alters of adds 
to the Charge during the ^proceedings, to allow both sides 
to recall and cross-examine witnesses wdth reference to such 
alteration or addition, and to call any further witness whom 
the Court may think necessary. 

Section 244 requires a Magistrate trying a Summons 
Case to hear all witnesses on either side who are actually 
produced in Court. 

Section 252 requires a Magistrate trying a Warrant 
Case to take all evidence produced by the Prosecution, and 
to ascertain the names of persons likely to be able to give 
evidence for the Prosecution, and to summon such of them 
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as may be necessary. This is subject to the discretion to 
discharge conferred by section 253. 

Section 254 requires a Magistrate trying a Warrant 
Case to draw a charge when, that is as soon as, there appears 
ground for presuming that the Accused has committed an 
offence triable by the Magistrate. 

Section 255 requires that the Charge be read and 
explained to the Accused. 

Section 256 requires a Magistrate trying a Warrant 
Case to allow the Accused to cross-examine the witnesses for 
the Prosecution as soon as a charge has been drawn. 

Section 271 requires that the Charge be read and ex¬ 
plained to the Accused at the commencement of a trial 
before the High Court or Court of Session, and, if there be 
a plea of “ Guilty,” confers discretion to convict or to proceed 
with the trial. 

Section 276 requires the Court of Session to choose the 
Jurors at a Jury trial by lot. 

Section 287 requires that at a Sessions trial the Court 
of Session shall read, and bring upon the record, the record 
of the examination of the Accused before the committing 
Magistrate. 

Section 326 requires the Court of Session to draw by 
lot the names of Jurors or Assessors to be in attendance at 
each Session. 

Section 339 requires a certificate from the Public Prose¬ 
cutor before a pardoned person is put upon his trial for the 
offence in respect of which a pardon was tendered to him 
and accepted by him. 

Section 339A requires that when a pardoned person is 
so put upon his trial he is to be given opportunity to plead 
and prove that he complied with the conditions of the 
pardon. 

Section 340 requires all Courts to allow the Accused to 
be defended by Pleader, which means that any Advocate, 
Attorney, Vakil, Pleader, or Mukhtar duly authorized by 
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^Accused must be accepted to defend Kim, but that if 
he desires that some other person be allowed to act .as his 
“ pleader u the permission of the Court for that person’s 
appearance in that capacity must be obtained, and it is 
in the unfettered discretion.of the- Court to give oj withhold 
such permission in each instance. . 

Section 342 requires all (Courts to. examine the Accused 
after the close of the ^case do'r the Prosecution, and before 
he is called upon for his defence, unless he have been 
sufficiently examined earlier In the proceedings, but if the 
Court thinks that there is no case, against him and does not 
propose to ;call fpr his defence, there is no need to examine 
him. 

, Section 343 ,for bids all Courts to use any influence 
to induce ap accused person to confess, otherwise than 
by ther lawful .tender of a pardon in cases where this is 
allowable, s ' .• 

Section * 35.0', requires a Magistrate who takes over a 
trial which- has .been partly heard by a Magistrate who has 
ceased td.have\jurisdiction,to hear all the witnesses examined 
by his; predecessor over again, if requested by the Accused 
to do so. 

Section 351(2) requires all Courts to re-commence 
proceedings when a new accused person is added to the 
case. 

Section 352 requires that all proceedings usually be in 
Open Court. 

Section 353 requires that, subject to the exceptions 
which are dealt with in Chapter XIX of this book, the 
Accused be present when evidence is recorded, unless he has 
been allowed to appear by Pleader, in which case his Pleader 
must be present. 

Section 361 requires that evidence not understood by 
the Accused or his Pleader be interpreted* 

Section 364 requires all Courts to have a record made 
of both questions aud answers in every examination of the 
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ccused. It is doubtful whether this is required fa Summary 
Trials. 

Section 366 requires that Judgment be delivered in 
Open Court in the language of the Court or in a language 
understood by the Accused or by his Pleader, either imme¬ 
diately after the close of the proceedings, or on a date fixed 
and intimated to the parties. 

Section 367 requires that various things shall be stated in 
the Judgment, and prescribes the general form of Judgments. 

Section 369 forbids a Court to alter a Judgment once 
delivered, signed, and dated, except to correct a clerical 
terror or ilnder special provisions of the Code, 

Section 371 requires that a copy or translation of the 
Judgment be given to the Accused on demand, and free of 
payment except in Summons Cases. 

Section 390 requires a Court passing a sentence of 
Whipping only to specify the time and place at. which it 
is to be carried out. 

Section 391 requires that upon provision of satisfactory 
security execution of a sentence of Whipping is to be post¬ 
poned to allow of an appeal being made. 

Section 421 (1) requires an appellate Court to hear the 
Appellant or his Pleader in any but an appeal sent in from 
the Jail, before dismissing an appeal summarily. 

Section 447 requires that in a case which the Magistrate 
holds to be, or possibly to be, an “ inter-racial ” case, he 
shall inform the Accused of his rights under Chapter XXXIII 
of the Code. 

Section 464 requires a Magistrate to inquire into the 
state of mind of any person who, being accused before him, 
appears to be a lunatic. 

Section 465 requires a Court of Session to hold a preli¬ 
minary inquiry into the state of the Accused’s mind whenever 
a person committed for trial appears to bv \ lunatic. 

Section 470 requires that when a Court acquits upon 
the ground of insanity it shall state specifically in its 
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judgment whether the Accused did or did not commit the 
act which ordinarily would amount to an offence. 

Section 481 requires that whenever a Court exercises 
summary jurisdiction under section 480 it shall hear and 
record the statement of the offender before passing orders. 

Section 490 requires a Magistrate who has made an 
.order for maintenance to give, a copy thereof to the person 
in whose favour it is made, or to that person’s guardian. 

Section 496 requires the Police and the Courts to admit 
accused persons to proper bail in all bailable cases. 

Section 497 requires that except in the case of persons 
under the age of sixteen years, women, sick persons, and 
infirm persons, no person against whom there appear reason¬ 
able grounds for believing that he has been guilty of an 
offence punishable with death or with transportation for life 
shall be admitted to bail. 

Section 502 requires that steps be taken to discharge 
a surety upon his making application to that end. 

Section 505 requires a Court issuing a Commission to 
allow the parties to forward interrogatories, and the Court 
executing a Commission to allow the parties to appear and 
examine or cross-examine or re-examine witnesses according 
to the ordinary rules. 

Section 514 requires that before declaring a Bond forfeit 
a Court shall call upon the person concerned to show 
cause. 

Section 526 (8) requires all subordinate Courts to adjourn 
the hearing of any case when either side gives notice of an 
intention to move the High Court to transfer the case to 
some other Court, unless the case is a Sessions trial and there 
has already been time to apply for transfer. 

Section 539B requires the making of a memorandum 
about every local inspection. 

Section 540 requires a Court to summon or recall and 
examine a witness when his evidence or his further evidence 
appears to be essential in the case. 
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Section 548 requires Courts to grant copies* 
proceedings, on payment by them, to the persons affected. 

Section 556 forbids a Judge or Magistrate to try a case 
in which he is personally interested. 

Section 557 forbids a Pleader to sit as a Magistrate 

where he practises. 
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CHAPTER XXXVI. 

The Code in Practice. 

The general plan of this book which was set out in its The scheme 
first Chapter has now been followed to the end. It has of th,s book * 
been shown that the Code provides ample means for ascer¬ 
taining the guilt or innocence of accused or suspected persons, 
for dealing with all incidental issues likely to come before 
the Courts or the Police in investigations, inquiries, and 
trials, and, so far as this is possible, for anticipating crime 
by preventive action. Due provision is also to be found in 
the Code for such exceptional, cases as those of lunatics and 
first offenders, and it contains ample guarantees for fair 
trial and full and complete hearing. The order in which the 
various parts of the Code have been described was chosen 
in an endeavour to show that the Code, complicated though 
it is, is a logical and consistent whole, which can be under¬ 
stood as such if its various parts are considered, whenever 
this is necessary, in their mutual relationships. The plan 
followed started with consideration of the Second Schedule, 
a part of the Code very near its end. But the definitions 
at the commencement of the Code necessarily invite the 
attention of anyone who studies them to that Schedule. 

Analysis and consideration of it, with some cognate reflec¬ 
tions, at once brought to light the reasons for many of the 
more far-reaching principles found in the Code. The Code 
is worthy of much admiration, but being a human work 
it is not perfect. There are some real difficulties in the 
interpretation of small pieces of it. For instance, it seems 
difficult to say what are the powers under sections 164 and 
167 of a Magistrate of the second class, whom the District 
Magistrate has appointed to be Sub-divisional Magistrate, 
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but who has not been empowered under sections 164 and 
167 by the Local Government. The difficulty arises fro m 
the wordings of (a) those sections; ( b ) Schedule III, Par t 
III, Clauses (7a) and (7 m) ; and (c) Schedule III, Part IV, 
Clause (1). 

At the risk of repeating some pieces of advice which 
this Chapter. are j De f ouiui in various earlier Chapters, it is now proposed 

to offer some suggestions as to how a Presiding Officer can 
better his qualification for his post, and to recall some 
principles and cautions which should be borne in mind 
during trials and when coming to judgment. 

A good Code and Judges and Magistrates who know it 
thePt^sid-° f fr° m en ^ t0 ea ^ are not * n themselves enough to secure 
ing Officer, the effective doing of Justice. Besides knowledge of the 
Code, and of the Law generally, Judges and Magistrates 
must at least possess a wide and tolerant knowledge of 
human nature, a reasonably good recollection of cases they 
have heard in the past, and some power of seeing through 
the purposeful or unconscious misrepresentations of fact by 
witnesses and of discounting the arguments, necessarily 
and properly based upon only one side of the case, which 
will be addressed to them by the Bar. In addition to this 
a Judge, Magistrate, or Police-Officer will find himself 
immensely helped in his work if he encourages in himself 
a certain power of imagination, enough to enable him to 
act upon the maxim “ Put yourself in his place.” There 
is a “ personal equation ” to every party and every important 
witness in a case, and much of the work of a Police-Officer 
or of a Court will gain or suffer in proportion to the correct 
or erroneous application of those equations to cases. Circum¬ 
stances alter Cases, not only so as to make it proper to 
exercise caution in applying Rulings, but also so as to cause 
it to happen that what is obviously incredible in one case 
is worth serious consideration in another. What one man 
would be very unlikely to do may be a possible, or even 
a probable, action on the part of <inother. A demeanour 



in the witness box which would effectually discredit an 
educated man might be very natural to a cultivator in a 
backward tract honestly trying to tell the truth. Experience, 
tact in dealing with parties and witnesses, a good memory 
for comparable instances in one’s former work, coupled, of 
course, with the necessary vision of how the circumstances 
differ, and an ability to visualize the story being told at the 
time in the box and to grasp its possibilities, its likelihoods, 
and its unlikelihoods, are as essential as a sound knowledge 
of Law for the efficient performance of his task by a Judge, 
Magistrate or Police-Officer. In fact, one of the greatest 
aids which any of the above Public Servants can give 
himself is the acquisition of the habit of imagining, while 
listening to the telling or reading of a story which is part 
of the evidence in a case, that he is actually seeing the 
things go on which the witness is describing or pretending to 
describe. 

The scene and its surroundings can be mentally called Visualizing 
up, may be fields near a village, standing crops, cattle a case * 
grazing on waste land, people at a well, others further away, 
the sun shining or the rain falling, and upon this background 
the enactment of the drama which the witness is putting 
into words. Or, perhaps, it is a lane in a town, small houses 
all about, neighbours peering out of their doors on hearing 
the noise, and traffic passing down the main bazar a dozen 
yards away. Or a scene at night in fields well away from the 
village, the standing crops with watchers on raised platforms, 
a threshing floor four or five fields off, thieves sneaking 
behind high crops to escape observation, the barking of a 
dog and the discovery that some of the produce on the 
threshing floor has been removed while those set to watch 
it slept. Each case should be regarded primarily as a living 
series of events, and only secondarily as a thing to theorize 
about. With experience will come recognition of the fact 
that Stock Stories are as characteristic of False Evidence as 
of Folklore. There is the threadbare tale of the Cow which 
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destroyed the crops of its owner’s neighbour, and was 
not impounded, wherefore its owner thereafter bore the 
neighbour a bitter grudge, presumably because he had been so 
unthinking as to let part of his crops go down the Cow’s throat 
and so to save its owner a ration of fodder. There is the 
Soft-hearted Witness who was on his way to deliver a message, 
or to get a plough mended, or to arrange for his daughter’s 
marriage, but was so shocked and upset by the sound of a 
wordy quarrel and the sight of a bruised arm that he turned 
straight back home, though he had already gone four-fifths 
of the way to the place to which he was bound. And there 
is the man who remembers what happened on Thursday the 
19 th, seven months ago. but can not remember what happened 
on the day after the Sheoratri three weeks ago, not even 
where he was on that latter day. No doubt each part of 
India has its own standard lot of fairy-tales devised for 
the entertainment of the Courts. On the other hand, there 
are many instances where credibility is fairly assured by 
the existence of some particular factor in the case. So a 
Magistrate or Judge cannot do better than cultivate both 
a good memory for the tales told him, and an instinctive 
power of distinguishing between one story, or one witness, 
and another. There are very many good cross-examiners at 
the Indian Bar, but there are comparatively few good 
examiners-in-chief. And there are many cross-examiners 
who possess both real ability and an unfortunate idea that 
the best method of discrediting evidence is the accumulation 
of discrepancies. As a matter of fact, some discrepancies 
are a sign of truthfulness. If some startling event were 
to occur just outside a Court, and the Bar in a body were 
to run out and look on at it, and were to be examined and 
cross-examined about it even after the lapse of only one 
hour, then, it is safe to say, there would be some contradic¬ 
tions between their stories, and many differences, for some 
would have seen what others did not, while some would 
have more particularly noticed some details and others 



THE CODE IN PRACTICE. 


623 


<SL 


have more particularly noticed others. But in any 
case there are some discrepancies which do discredit evidence. 

No rule can be laid down as to what kinds of discrepancies 
are fatal and what are not. This has, in each case, to be 
determined by the experience, acumen, and common-sense 
of the Court. Cross-examination being liable to degenerate 
into a dreary catalogue of minutiae, and examination-in- 
chief being an almost non-existent art, it is often right and 
proper for the Court to undertake a good deal of examination- 
in-chief and to be ready to relieve cross-examining Counsel 
of his task at any time. When a witness is quite unreliable 
a short cross-examination of him by the Court as soon as 
his examination-in-chief is over will often exhibit the com¬ 
pleteness of his unreliability much sooner than would the 
prolonged examination on small points which would probably 
be indulged in by the representative of the Defence. And 
so time would be saved. When the status of a witness 
makes it improbable that he would be doing what he 
represents himself as having done, or when he cannot account 
for being a long distance from his home, or when there is 
some equally good reason for doubting his veracity, it is 
very wise for the Court to examine him thoroughly on his 
weak point. 

Another point to bear in mind is whether any presum- FaUur » 
ably good evidence which would be something more than produce 
purely corroborative has been kept back or not produced. Ividewl 
If such be the case it goes to discredit the side responsible. 

A party ought to produce his best evidence. If, for instance, 
it is said that a respectable lambardar of good character was 
present when something happened which it is desired to 
prove, and that lambardar is not put into the box, but 
instead three landless labourers living some miles away are 
called as witnesses, then it is usually right to discredit the 
side responsible for this, and to disbelieve these witnesses, 
unless good reason for not calling the better witness be 
adduced. 
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At best evidence which is not believed has no effect 
on the case. At worst, it may cause the Court to disbelieve 
other witnesses who otherwise might have been believed. 
But because one or more of several witnesses to the same 
part of a case is or are discredited it does not follow that 
other witnesses to that part of the case must not be believed. 
Parties in India often pile false evidence upon.true in the 
vain hope that they are building up an unassailable case 
by the accumulation of coincident testimony. Therefore, 
each witness must to some extent stand by himself on the 
point of credibility. That is why notes on demeanour are 
so valuable in cases where there is a mixture of true and 
false evidence. 

In spite of all the above cautions a Court certainly 
should not approach every case, and all witnesses, with the 
idea in its mind that it is most probably going to listen to 
a pack of.falsehoods. In India large numbers of true charges 
are brought into Court and satisfactorily proved. There are, 
besides, large numbers of true charges as to which no evidence 
beyond what raises considerable suspicion against the guilty 
party can be obtained. In addition there are many crimes 
committed specially to spite the person injured, and by 
reason of ill-will borne to him, or to someone in whom he 
is interested, by the guilty party. And that ill-will is nearly 
always reciprocated. In every case of that.sort the criminal 
starts with the advantage that he has an actual fact, and 
one which no one is very likely to attempt to deny, to appeal 
to for the purpose of discrediting the evidence against him, 
namely the ill-will, for it furnishes a motive for making a 
false charge, and affects the credibility of at least some of 
the witnesses. Again, because of such ill-feeling the injured 
party may very likely determine to do the thing in style, 
and instead of being contented with the evidence of three 
truthful witnesses may put in that of others who were 
nowhere near when the offence was committed, who are 
deeply prejudiced, and who get “ beaten to a frazzle in 
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. The result in. such circumstances is 
likely to be the acquittal of a guilty person. Then there are 
cases where the criminal or his friends manages or manage 
to intimidate those who are aware of the facts, so that either 
they refuse to give evidence at all, or they give evidence 
which is so distorted and improbable that che Court rejects it 
without hesitation. Far more than half of the criminal cases 
heard in India fall into one or other of the above classes. 

But, even after putting them aside, there do indubitably 
remain many cases in which entirely false criminal charges 
are made, and as many or more in which charges are mads 
which are more or less gross exaggerations of the truth. And 
the existence of these false and exaggerated cases makes it 
incumbent on judicial officers to train themselves to use 
all their acumen, all their wit, all their knowledge of human 
nature, all their powers of following up a clue or an argument, 
and all their powers of visualizing what is said before them, 
to test the truth or falsehood of the evidence which it falls 
to them to hear. 

The subject of Police diaries and their use has already Police 
been touched upon. It has been seen that they must be Diaries * 
referred to, as must statements recorded by the Police, at 
the request of the Accused if a question comes up of comparing 
what a witness says at a trial and what he said at the inves¬ 
tigation. There remains the use of them for the general 
purposes of a case. When a case is plain and simple, when 
the investigation plainly ran along lines of obvious inference, 
or when all the evidence was, so to speak, available from 
the very moment when the case was reported, it is not 
usually necessary to look at the diaries, provided that the 
witnesses appear to be reliable both from their demeanours 
and from the nature of the evidence which they give, and 
provided that, they have not been shaken in cross-examina¬ 
tion. Still less is it necessary, as a rule, to look at the 
diaries when the Accused pleads “ Guilty.” But where any 
of the evidence appears to be either shaky or false, or where 
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Confession. 


tlu» case for the prosecution is not quite convincing, 
study of the methods used to obtain the evidence may send 
the balance over one way or the other, or vybere m a doubtful 
case it is not quite clear how some of the evidence was 
discovered, or it is advisable to see whether there ma> ie 
other witnesses whose evidence might be important, then, 
it is certainly right for the Court to hear at least as much 
of the diaries as will elucidate the doubtful point, and often it 
may be right for the Court to hear the diaries from end to end. 
They cannot be used as evidence, but they emphatically can 
be used to show where further evidence is obtainable, or 
to assist the Court to arrive at a proper appreciation of 
the value of the evidence which it has actually heard. 

The subject of Confessions occupies many Rulings, and 
is ably discussed in some valuable text-books. It would 
be outside the scope of this book to treat it at length. A 
confession recorded with due care under section 164 of the. 
Code is in most cases strong evidence against the person 
making it, If it is not withdrawn it may also be good and 
convincing evidence to corroborate, against other persons 
accused, such other testimony as there may be against 
them, and sometimes it can properly be used to fill-up sma 
gaps in that testimony, if that testimony corroborates it 
upon principal points. But a withdrawn confession is of 
practically no value against other persons accused. If there 
is other evidence against them which corroborates it, and 
by itself proves the guilt of the persons concerned, then, 
indeed, one. does not reject the confession as false, but the 
conviction goes on the evidence and not on the confession. 
As against the person making it a withdrawn confession 
must be subjected to careful consideration. Unless he can 
show cause for thinking that some sort of malpractices 
were used against him the confession usually should be 
considered sufficient proof of his guilt. But if he shows 
such cause it is usually best to refuse to act upon the con¬ 
fession unless it be substantially corroborated on all mam 
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by credible testimony. It should be added that by 
the words “ showing cause ” it is not meant necessarily that 
the Accused should adduce evidence to make the Court 
believe that malpractices have been used against him, it is 
enough if from the circumstances of the case, or from some 
definite incident, lor instance, from the shuffling demeanour 
of the Investigating Officer when tackled on the point, the 
Court sees any good reason for thinking it likely that the 
conduct of the Police has been blameworthy. When a 
confession is made in Court at the inquiry or trial after the 
evidence for the prosecution has been heard, and whether 
it then be a repeated or an original confession, it becomes 
very convincing indeed against the person making it, and 
should he afterwards withdraw it the withdrawal will not 
help him unless he can make out a very strong case indeed. 

And against other persons a confession so made at the 
appropriate place in the judicial proceedings has much more 
weight than has one which is withdrawn as soon as the 
case is actually being inquired into or tried in Court. At 
the same time it is never wrong to remember that an 
accomplice, unless corroborated, is usually unworthy of credit 
as against others. 

The evidence of Approvers has already been discussed Approvers, 
at some length. Here it is enough to say that a case which 
goes almost solely on the evidence of an Approver is very 
weak. But where the Approver mentions several circum¬ 
stances attendant upon the crime, circumstances which 
occurred before or after the crime, and perhaps not at the 
scene of the crime, and the evidence of really unprejudiced 
and reliable persons is produced to corroborate him as to 
the majority of such circumstances, and there is no reason 
to suspect that those persons have been tutored for the 
occasion by the Police, then a conviction may be proper 
even though there be no direct evidence that any of the 
persons tried took part in the offence, except that of the 
Approver himself. And where there is good direct evidence 




if 28 THE TRIAL OF CRIMINAL CASES IN INDIA. 

to corroborate the Approver his evidence may carry great 
weight unless he is broken down in cross-examination. In 
dealing with witnesses who are produced to corroborate an 
Approver as to attendant circumstances, that is, as to circum¬ 
stances which come within the purview of . section 156 of 
the Indian Evidence Act, caution must be exercised in 
accepting their evidence if they be persons of no status 
telling a story as to which they could be easily tutored* 
For instance, halts at a well for water, or at a grain-parcher’a 
hut for food, are frequent features of the stories of Approvers 
in cases of Dacoity, but experience, goes to show that there 
is no class of persons in the United Provinces who will more 
callously, glibly, and unhesitatingly tell a false and tutored 
tale against persons whom they have never seen than will 
grain-parchers. So in trials where an Approver’s evidence 
is the outstanding feature of the case for the Prosecution 
there is need for constant care and vigilance on the part 
of the Court. 

Evidence of When one of a gang has confessed, and has been tried, 

a^compUce. convicted, and sentenced, then his evidence has quite another 
value. He has nothing to gain by telling a false tale against 
his friends. He has had the courage to take upon himself 
the adverse results of his confession. He stands on quite 
a different footing from the Approver whose chief motive 
is to save his own skin. 

Medical In Chapter XV some remarks were made on Medical 

evidence. Evidence. There are, of course, cases in which the evidence 
of the Civil Surgeon or other medical witness is merely as 
to certain plain and simple injuries on the body of a living 
person, or on a corpse. But there are very many cases 
where the injuries deposed to are correlated with the other 
evidence, and the medical officer’s testimony can shed 
considerable light on the truth or falsity of that other 
evidence. If the Presiding Officer has visualized the case 
to himself as the evidence was given he may well be in 
a better position to examine the medical witness in such 
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manner as to see whether his evidence can shed such light. 

Was an injury inflicted by someone in front of the injured 
person or by some one behind him or at his side ? Could 
the deceased have given a clear and detailed account of 
what had happened to him after he received the injuries, 
or would he have necessarily died without sufficiently 
recovering consciousness to do so ? What poison, if any, 
is indicated by statements which the deceased is said to 
have made before his death about the pains or inconveniences 
vsuffered by him ? Would an alleged injury of which scarcely 
a trace was found by the medical witness have been aggra¬ 
vated or not by the undoubted fact that the injured person 
walked two miles to the Police Station, and then a further 
ten miles to the Hospital ? Does the injury appear to have 
been inflicted suddenly and in anger, or deliberately and 
carefully ? Such questions and many others may occur over 
and over again in the course of a fairly long judicial experience 
as fit and proper to be asked. With reference to the last 
suggested, question it must be remembered that even though 
it be clear that an injury was not “ self-inflicted ” that does 
not prove that it must have been inflicted in the course of a 
quarrel or of an attack. It is quite possible to get your 
friend A to inflict an injury upon you in order that you 
may charge your enemy Z with having done so. To sum 
up, the chief things to remember about medical evidence 
-are that the medical officer's written notes cannot be con¬ 
verted into direct evidence in the case, that their proper 
use is to enable him to refresh his memory, that in most 
cases what is written in those notes does not exhaust the 
result of the Doctor’s observations upon the facts of the case, 
and that in all difficult cases, as well as in many not other¬ 
wise difficult, there is much to be elvcidated as scientific 
testimony which is the outcome of the professional examina¬ 
tion of the injured person or of the dead body. 

When all is said and done it remains for each Police- Doing 
Officer, Magistrate, or Judge to do his best with the criminal best * 





630 THE TRIAL OF CRIMINAL CASES IN INDIA. 

crises which, he has to try or in which he is engaged, '.that 
best can be done only by dealing with the evidence in each 
case on principles of common sense guided by experience* 
by giving to the Accused every right which the Law secures 
to him, by following the rules of the Code so completely 
that it will be very seldom that a case will come back from 
an appellate Court for re-trial except on the ground that 
further evidence has become available or has been shown 
probably to possess greater weight than had been supposed, 
by scrupulously wasting no time and endeavouring to prevent 
either side wasting it with impunity, and, above all, by 
holding the balance fairly. If this book makes it easier for 
those who read it to do that best it will have fulfilled the* 
purpose with which it has been written. 
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Preliminary Note. 

Important subjects, but not all subjects, are crass-indexed. 

Powers and discretions of Courts and Magistrates when indexed under 
"Courts” arc not usually re-indexed under "Magistrates” or under 
** Court of Session,” and when indexed under Magistrates of a lower class 
are not re-indexed under Magistrates of a higher class. 

A 

ABATEMENT, 543, 553. 

ABDUCTED FEMALES. 127, 589, 602. 

ABETMENT— 

Cognizance of, 152, 499, 503. 

Place of trial, 131. 

Trial jointly, 156. 

When compoundable, 575. 

ABSCONDER, 88, 182. 

Attachment claims and appeals, 89, 90, 523, 561, 595. 

Evidence in absence of, 299, 353. 

Proclamation to, 88, 604. 
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Of Complainant. 

In Summons Case, 192, 322, 577, 605. 

In Warrant Case, 208, 322, 577, 599. 

ACCOMPLICE— 

Evidence of convicted, 54, 306, 628. 

„ of pardoned, 301, 302, 303, 304, 627. 

See “ Pardon.” 

ACCUSED— 

Absence of, 312, 353. 

Addition Of, to case, 292, 615. 

Admission by, 188, 189. ; 

Attendance of, 186, 187, 312, 615. 

Enforcement of, 6, 69, 75, 76, 78, 79, 83, 8S, 89, 182. 

Forgoing of, 182, 316, 328, 352, 359, 598. 

See " Bail,’’ “ Bonds.”' 
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Compensation to, 581, 584, 601, 608. 

Confession by, before trial— 

Imperfectly recorded, 281, 564, 601. 

Recording of warnings and questions &c. 57, 58, 611. 
Who may or may not record, 57, 619. 

Deaf and Dumb, 310. 

Examination of-- 

At commitment inquiries, 218, 250- 
At Sessions trials, 250, 614. 

Before Presidency Magistrates, 283. 

Emergent, 278. 

Generally, 276 et seq ., 599, 615. 

Imperfectly recorded, 281, 564, 601. 

In cases of security. 401. 

In summons eases, 188, 190. 

In warrant cases, 203. 

Prior to recording confession, 58. 

Prior to remand to Police custody, 50, 51. 

Questions at, 277, 279, 367* 615. 

Recording &c. of, 277, 367. 

Hearing of, in Revision, 547, 552, 553, 600. 

Inducement &c to, 53, 280, 612, 615. 

Joint trial of, 155, 156, 157, 187, 292, 615. 

No oath to, 280. 

Order to prejudice of, 552. 

Pardon to, 53, 301, 551, 560, 599, 609. 

Person— 

Who is not, 357, 398, 401, 429, 447, 459. 

Presence of, when necessary, 182, 3.12, 328, 352, 367, 615. 

Remands of— 

After taking cognizance, 60, 287, 605. 

Limit to, 287. 

Record of reasons for, 60, 287, 609. 

Before taking cognizance, 48, 52. 

Limit to, 60, 597. 

To Police custody, 50 et aeq . 

Record of reasons for, 52, 607. 

Refusal of, 51. 

Report of, 53, 607. 

Who may or may not order, 52, 619. 

Removal of, from trial, 306, 310, 602. 

Rights of— 

As to race of Jurors or Assessors, 236, 241, 243, 261. 

As to origin of prosecution, 362. 
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-fn general, 6, 155, 163, et seq ., 205, 360, e* j»/., 630. 

To be defended by Pleader, 300, 614. 

• To be present, 272, 312, 367, 015. 

To copy of Charge, 219, 364. . 

To copies of evidence, 226. 

To copies ot notos of inspection, 315. 

To copies of statements to Police, 64, 371, 591, 612. 

To delivery, and copy, of Judgment, 327, 328, 329, 616. 
To have case transferred, 147, 370, 612. 



. ' ' -'-» -» WTW, UVT, UUW, U.70, 

607, 608,613,614, 616. 

To recall wimesset, 168, 200, 203, 213, 318, 363, 364, 614. * 

Statements by— 

At trial, 281. 

To Police, 64, 591, 612. 

Two or more— 

Joint trials, 155, 150, 157, 187. 

Joint appeals, 544. 

Unable to continue, 243, 316, 359, 602. 

Unable to understand, 310. 

Unknown, 356. 

ACQUITTAL— 

Appeal against, 470, 529. 

Conditions for, before Magistrates, 189, 191, 322. 

How can be treated in Revision, 495, 552. 

Judgments of, 332. 

On absence of complainant, 192, 193, 322, 363. 

On appeal, 541. 

; On finding of lunacy, 467. 

Release in anticipation of, 314, 605. 


When offence compounded, 576. 

ACQUITTAL OR CONVICTION— 

Previous— 

See “ Previous Trial.” 

ADDITIONAL DISTRICT MAGISTRATES, 114. 

ADDITIONAL SESSIONS JUDGES, 110, 112, 113, 531, 540, 551. 

ADJOURNMENTS— 

Grounds for, 107, 286. 

On application for transfer, 558. 

Prior to commencement of proceedings, 60, 286. 

Record of reasons for, 60, 287, 609. 

ADMISSIBILITY, 252, 273. 
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ADMISSIONS— 

By Accused—- 
See “ Accused.” 

ADVOCATE GENERAL, 148. 

AFFIDAVITS, 558, 593, 601. 

AGGREGATE SENTENCES, 124. 

AID TO PUBLIC AUTHORITIES, 22, 23, 73, 420. 
ALTERATION OF JUDGMENT, 333. 

ALTERNATIVE CHARGES, 160, 332, 542. 

AMERICANS— 

See “ Europeans and Americans.” 

APATHY— 

About crime, 42. 

Of person injured, 153. 

APPEAL AND APPEALS— 

Abatement of, 543. 

Against acquittals, 470, 529. 

Against complaints of offences against Justice, 507, 526. 

Against dismissal of claims under section, 89, 90, 523. 

Against enforcement of Bond, 94, 524. 

Against order for compensation, 526, 583. 

Against order rejecting surety, 408, 487, 525. 

Against refusal to complain of offence against Justice, 507, 526. 
Against refusal to regard case as inter-racial, 265, 526. 

Against sentences, 526, et seq. 

Against sentences of whipping, 378. 

Against summary punishment for contempt, 518, 523. 
Alteration of sentence in, 383, 539. 

Appealable and unappealable sentences_ at one trial, 526, 527, 
Baal pending, 536, 600. 

By alleged absconder after appearance, 90, 523. 

By claimants to property, 477, 525. 

By person ordered to provide security, 414, 525, 

By recalcitrant witness, 518, 523. 

Compounding after, 576, 599. 

Division of opinion on, 542. 

Errors in Charge, how treated on, 169. 

Generally, 368, 522, 523. 

Hearing of, without jurisdiction, 561. 

Joint, 544. 

Judgments in, 540, et seq. 

Limitation for, 543. 

Maker of order impugned caimot hear, 573. 

Miscellaneous, 523 et seq., 639. 

On point of fact, 267, 531, 540. 

Plea of Guilty and right of, 530. 
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'PEAL AND APPEALS —con td. 

Presence of Appellant unnecessary, 359, 369, 536. 
Procedure at hearing of, 532 et seq. 

. Summary dismissal of, 532, 534, 616. 

To Court of Session, 110, 112, 265, 414, 522, 527. 
To District Magistrate* 128, 522, 529. 

To High Court, 522, 528, 529. 


APPEAR— 

Failure to, 75, 78, 595. 


APPELLATE COURT— 

Communication of orders of, 542. 

Finality of orders of, 543. 

Powers of, 389, 475,. 477, 537, 538, 539, 600. 


APPROVER— 

Evidence of, 54, 301, 304, 627. 
See “ Accomplice,” “ Pardon.’' 


ARREST— 

Aid in effecting, 2.2, 23. 

Breaking in or out on occasion of, 81, 804. 
Discharge after, 83. 

How effected, 80. 

Investigating Officer’s duty as to early, 48. 
Limit of detention after, 60, 73, 83, 610, 612, 
Magistrates’ powers to, 22, 78, 595. 

Of escaped offender, 22. 

Of proclaimed offender. 26, 69. 

Power to, 10, 22, 69, 71, 73, 595, 604. 
Question of identity on, 85, 86, 87. 

Right of arrestor on resistance, 80, 82. 
•Seizure of effects or weapons on, *83. 


ARREST, WARRANT OF- 
See “ Warrant of Arrest*”. 


ARREST WITHOUT WARRANT, 10, 22, 69, 70, 71, 595, 604. 
By Military Officer, 103, 422, 424. 

By Police, and generally, 10, 69, 70. 

By Officer in charge of Station, 71, 595. 

By private person, 25, 73. 

By Village Police, 71. 

In dispersing unlawful assembly, 420, 422. 

In non-cognizable cases, 72, 604. 

Of deserters, 70* 

Of fugitive offenders, 70. 

Of habitual offenders, 70. 

Procedure upon, 73. 

Report of, to Magistrate, 73. 
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Rested person— 

►ail to, 307. 


Discharge of, 60, 83. 

Treatment of, 80, 82. 

ASSEMBLIES, UNLAWFUL— 

See “ Unlawful Assemblies.” 

ASSEMBLIES LIKELY TO CAUSE DISTURBANCE— 
See “ Unlawful Assemblies*.” 

ASSESSORS, 231. 

Absence of, 242, 244. 

Choosing, 243. 

Defaulting, 102, 239, 376. 

Excusing, 238. 


Expenses of, 678. 


Liability to serve as, 232. 

Lists of, 233 et seq> 

Local inspection by, 315. 

Objections to list of, 235. 

Opinions of, 257. 

Rights of Accused as to race of, 235, 243, 261. 
Speak individually, 231, 244, 257. 

Summoning of, 237, 614. 

Trial in error with, 260, 566. 

ASSESSORS OR JURORS— 

Further evidence to be taken without, 538. 
Summoning of, 237, 614. 

Trial by wrong method, 260, 566. 

Which method to be used, 239. 

ASSISTANT SESSIONS JUDGES— 

Appeals from 110, 112, 527. 

Power of, 110,>10. 

ATTACHMENT— 

Generally, 471,. 

Of disputed land, 429, 432. 

Of property of absconder, 89, 359, 561, 595. 
To levy fine, 374, 376, 600. 

ATTEMPTS— 

To commit offences— 

Cognizance of, 152, 499, 503. 

Trial jointly, 156. 

When compoundsble, 576. 

To escape from custody, 70, 80. 
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OTENDANCF— 

Enforcement of, generally, 6, 69. 

Of Accused— 

See “ Accused ”, “ Bail ”, «• Bonds ”, “ Summons ” «• Warrant o£ 
arrest”, 

Of witnesses— 

See ” Summons ”, “ Bonds ”, “ Witnesses.” 


BAD CHARACTERS— 

Arresfc of, 72. 

Proceedings against, 393, 395, 399. 

See “ bounty.” 

BAIL 

After previous conviotion, 482. 

Amount etc. of, 308, 617. 

During investigation, 60, 65, 66, 307, 617. 

Endorsement for on warrant, 78, 182, 595. 

Execution of bond, release, &c., 309. 

Failure to appear on, 78, 92, 595. 

General conditions for, 307, 308, 370. 

Not allowable in heinous cases, 308, 017. 

Number of sureties, 308. 

Pending judgment of acquittal, 314, 605. 

Pending payment of fine, 375, 600. 

Pending revision, 551, 600. 

Power of higher Court to order, 309. 

Replacement of, on failure, 310. 

To Appellants, 536, 600. 

Effect of, when conviction upheld, 543. 

To person sentenced to whipping, 378, 616. 

When allowable in non*bailable cases, 224, 308, 309, 605. 

Record of reasons for granting, 308, 609. 

When generally allowable, 66, 224, 307, 398, 617. 

When should he substantial, 225. 

See “ Bonds.” 

BAILABLE AND NON-BAILABLE OFFENCES, 16. 
BENCHES OF MAGISTRATES, 108, 117, 603. 

For inter-racial cases, 128, 198, 266. 

Summary powers to, 345, 347, 348. 

BENEFIT OF DOUBT, 4, 629, 565, 568. 

BONDS— 

Cash instead of, 91, 407, 601. 

Enforcement and forfeiture of, 92, 370, 415, 487. 

Appeal and revision, 95, 524, 549. »r 
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Attachment, imprisonment, etc., 9*3, 377. 

Courts empowered, and procedure, 93, 617. 
r Remission of penalty, 94. 

For expenses of opponents, 558. 

From first offenders, 485, 487. 

To appear, 77. 

From Accused, 65, 77, 307. 

From first offenders, 485. 

From witnesses at investigations, 66 . 

From witnesses at commitments, 223. 

Instead of summons, 77, 595. 

To be of good behaviour, 386, 391, 393, 395, 610. 

From first offenders, 485. 

To keep the peace, 386, 387 390. 

From first offenders, 485. 

Upon conviction, 387. 

In appeal etc., 389, 539. 

To abstain from seditious publication, 386, 391. 

Without surety is not “ .Bail,” 225. 

See “ Security.” 

breach of the peace— - * 

Bond on conviction for offence involving, 378. 

See “Security.” 

Proceedings to prevent, 386, 390, 426, 432. 

Warrant in case of apprehended, 79, 80, 391. 

BREACH OF TRUST, CHARGES OF. 164. 

BREAKING IN OR OUT FOR ARREST OR SEARCH/81, 101, 604. 


c 


CANCELLATION— 

Of Bond by District or Chief Presidency Magistrate, 108/127, 412, 606. 
Of Magisterial powers, 125. 

Of order for maintenance, 457, 458. 

CASES— 

False, need not be heard out, 6, 186, 199, 204, 218, 318. 363. 

Liter-racial, 128, 198, 215, 263, 526, 565, 616. 

Transfers of— 

See “ Recall ”, “-Transfer ” , “ Withdrawal.” 

CASH INSTEAD OF BOND, 91, 407, 601. 

CERTIFICATE- 
Of Political Agent, 141. 

Of Public Prosecutor, 303, 614. 

To Confession, 58, 59, 564. 

To Examination of Accused, 279, 564. 
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IK OP MAGISTRATE, 288, 289, 290, 291, 615. 

toe ok procedure, 195,211,213,227,22s, 343 

CHARACTER, PROOF OF. 402. 

CHARGE AND CHARGES— 

Against two or more persons at one trial, 156 el mi 363 
At Commitment, 217, 219. 

Cancellation of, 219. 

Copy to Accused, 222. 

At Sessions trial, 240 , 014. 

Contents of, 102 et seq. 

Additional particulars fallen necessary, 104. 

Errors in, 166, 109, 565. 

How treated in appeal, 169. 

Of offences against justice etc., 108. 

Generally, 155, 101 et seq, 613. 

Xu Warrant Casas, 200, 202, 204, 614. 

Rights of Accused thereafter, 200, 203, 205,.614, 

Not needed in Summons Cases, 187, 191, 317. 

Of major offence includes minor, 161. 

Reading of, to Accused, 164, 168, 202, 2.19, 240, 614. 

Triable at one trial, 158 et seq . 

Discretion on conviction on one of several, 17], 313. 

Effect of joinder on subsequent trial. 491 
Rectification, alteration, and addition of, 166 et seq., 283. 

Ri £ ,Rs l )ai 'ties thereon to recall witnesses etc., 167, 168, 283, 363 

CHARGE TO JURY, 247, 253, 329. 

CHEMICAL EXAMINER’S REPORTS, 300, 352 

CHIEF PRESIDENCY MAGISTRATES, 11, 19, 95, 96, 105. 108 128 

335, 391, 4l2, 434 ’ 510 > m > 546, 556, 596, 603* (iOff 
oee Presidency Magistrates.” 

C1VIL AND CRIMINAL CASES, 185,360. 

CIVIL AND CRIMINAL WRONGS, 3. 

CIVIL COURT— 

Bar to suit in, 452. 

Compensation to be taken account of by, 580, 584. 

- ust not question notice under section 133, 443. 

Power of, to commit for trial, 216, 513. 

^ Ultimate decision with, 429, 430, 432, 446, 461, 478. 

CIVIL JAIL, 102, 103, 376, 377. 

CLERICAL ERROR in JUDGMENT, 333. 

CODE OF CRIMINAL PROCEDURE_ 

And Penal Code, 4. 

And Evidence Act, 4* 

Object and contents of , 3 et seq. 
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COGNIZABLE OFFENCES, 10 et *eq. 

Arrest for, 10, 22, 33, 69, 595. 

Information as to, 29, 30, 31, 611, 612. 

Failure to report suspicious, 180. 

Investigation of, 33 et seq. 

Prevention of, 27, 29, 596, 604, 611. 

Refusal to investigate, 34. 

Notice to informant, 34, 606. 

Record of reasons, 34, 606, 

COGNIZABLE AND NON-RAILABLE OFFENCES— 

power of private persons to arrest for, 25, 73. 

COGNIZABLE OFFENCES AND NON-COGNI ZABLE OFFENCES, 11. 

et seq. 

COGNIZANCE, TAKING OF— 

Consequences of, 60, 143* 

Errors in, 154. 

Excusable errors, 560. 

Inexcusable errors, 561. 

Generally, 60, 143. 

Magistrates inherently empowered, 145. 

Magistrates who can be empowered, 146. 

Not said to occur with miscellaneous cases, 154. 

Restrictions upon, 148, 149, 150, 151, 152, 497 et $eq. 

Under section 190 (c), 144, 146, 612* 

COIN, COUNTERFEIT, 97, 596* 

COMBINED SENTENCES, 120, 121. 

COMMENCEMENT OF PROCEEDINGS 

Does not terminate investigation, 60, 61. 

Generally. 186. 

Issue of process upon, 182. 

On Complaint, 173, 181. 

On Police report— 

With Accused present, 171, 181. 

Accused being, absent, 172,181. 

On Magistrate’s initiative, 173, 181. 

COMMISSIONS— 

Courts empowerd, 297. 

Form of, 297. 

How executed, 298. 

Interrogatories at, 297, 299. 

Issue of, generally, 207, 285, 296. 

Procedure of Courts not empowered, 297. 

Record of evidence at, 298. 

Representation of Accused ftt execution, 297, 299, 352. 
COMMISSIONERS OF POLICE, 83. 85, 95, 105. 
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Bail following, 224. 

By Civil or Revenue Court, 216, 513. 

Necessary preliminary to Sessions trial. 111. 

Notices of, 224. 

Of niter-racial cases, 215, 260. 

Ordered in appeal or revision, 538, 540, 547. 

Order for, 221. 

Quashing of, 223. 

Without authority, 230, 563, 605. 

COMMITMENT INQUIRY— 

By Civil or Revenue Court, 216, 513. 

Is not a trial, 147, 216, 289. 

Magistrates empowered to make, 216. 

Procedure at, 216. 

Additional witnesses after commitment, 226, 365, 598. 

Bonds from witnesses for trial, 223, 365, 613. 

Change of Magistrates during, 289. 

Charge, 219. 

Change of procedure to— 

From Summons Case, 195. 

From Warrant Case, 213. 

From Magistrate’s reference, 343. 

Change of procedure from— 

To Summon# Case, 227. 

To W arrant Case, 228. 

Cancellation of charge after hearing defence, 222, 323. 

Commitment order 221, 608. 

Comparison with other procedures, 317 et seq. 

Disposal of Accused on commitment, 224. 

Discharge of Accused, 218, 219, 319, 321, 607. 

List of witnesses for defence before suporior Court, 220, 320, 364, 
Further lists, 220, 321, 364, 598. 

Duties and discretions as to witnesses, 220, 221, 321, 322, 364, 593, 
605, 607, 608—613. 

Magistrate’s power to call for evidence, 218, 598. 

Plea not to be taken 219, 323. 

Record of evidence at, 226, 281, 317. 

Rights of either side as to process, 217, 318, 319, 320, 364, 607. 

Trial as Magistrate’s case after hearing defence, 228. 

Witnesses in Court, 217, 319/ 304, 613. 

COMMUTATIONS, 384. 

COMPENSATION, 3, 371, 377. 

Out of fine to persons injured etc., 579. 602. 

Limit of, 580. 

On appeal etc.* 580. 

S, CC 
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^/COMPENSATION— contd. 

Civil Court t.o t*vke account of., 580. 

To persons improperly accused, 377, 581. 

Limit of, 681. 

Procedure when ordering, 582, 608. 

Record of reasons, 582, 608. 

Meaning of " informant,” 582. 

Realisation of, 377, 583. 

Appeals as to, 526, 583. 

Civil Court to take account of, 584. 

To persons improperly arrested, 584, 602, 

Limit of, 585. 

Realisation of, 377, 585. 

COMPETENT C0URT-~£ee " Jurisdiction.” 

COMPLAINANT— 

Absence of— 

In Summons Case, 192, 193, 322, 605. 

In Warrant Case, 208, 322, 549. 

Award of compensation against, 581, 80S. 

Evidence of, in Warrant Case, 199. 

Examination of, on taking cognizance, 173 et seq„ 180, 511, 613. 
Meaning of phrase, 129, 264. 

Permission to, to withhdraw Summons Case, 193. 

Rights of, 363. 

COMPLAINANTS AND WITNESSES— 

Expenses of, 578. 

No restraint to be used to, 66, 612. 

COMPLAINTS— 

Dismissal of, 175, 597. 

Record of reasons therefor, 175, 607. 

Revision of, 547. 

Examination of complainant, 173 et tfe#*, 186, .511, 613- 
Steps open thereafter, 175, 176. 

False, frivolous, or vexatious, 377, 526, 581. 

Of a Court or Public Servant- 
Procedure on making, 359, 499, 507. 

When necessary for taking eognteancc, 148, 497. 

See “Courts, offences against authority of,” 
offences against, authority of ” 

Preliminary inquiry on other thau Public, 176 et scq. 

Record of reasons therefor, 176, 607. 

Procedure on taking cognizance upon, 143, 14(5, 173 et oeq. $ obO, 613* 
COMPOUNDABLE OFFENCES AND COMPOUNDING, 386. 
Absence of complainant at trial of, 208, 322, 577, 599. 

Compounding for minors etc., 576. 


** Public servants. 


INDEX. 


643 


SL . g i 
V ) • / 

J 

'Vw^P^AINTS— contd. 

Compounding after commitment or conviction, 576. 

Effect of compounding, 577. 

Invariably bailable, 10, 17. 

Offences compoundable with leave, 17, 574. 

Offences absolutely compoiindabie, 17, 574. 

Procedure and judgment on compounding, 326, 576. 

Restriction of cognizance over certain, 151. 

CONCEALMENT OF PRESENCE, 72, 394. 

CONCURRENT SENTENCES, 124. 

CONFESSIONS— 

Before trial— 

Examination at trjal not made unnecessary by, 281. 

Imperfectly certified, 281, 564, 601. 

Recording, questions eto., certification etc.* oi, 57,, 58, 59. 

Who may record, 57, 619. 

Must not be induced, 53, 280/612, 615. 

Value of, 56, 626. 

CONFINED PERSONS— 

Warrant to search for and procedure thereon, 100, 588, 596. 

CONFINEMENT, SOLITARY— 

Powers o? Magistrates to order, 120. 

CONFIRMATION OF DEATH SENTENCE, 112, 368, 554. 
CONSECUTIVE SENTENCES, 124. 

CONSPIRACIES, COGNIZANCE OF, 149, 499, 503. 

CONTEMPTS— 

Of Courts and Public Servants— 

Restrictions on cognizance of, 26, 148, 497 d seq. t 519. 

See " Courts, Offences against authority oi ”, u Public Servant. 
Offences against authority of.” 

Of Courts in Court, 514. 

See “ Courts, Contempts of, during proceedings.” 

CONTINUING OFFENCES, 133, 136. 

CONVICTED OFFENDER— 

As witness, 306, 628. 

Pardon to, 384. 

CONVICTION- 

Discretion as to, on plea of “ Guilty ”, 189, 202, 240, 598, 599. 

First, grace at, 484, 486, 605. 

See “ First Offenders.’* 

Forfeiture of security upon, 415, 488. 

On one of two or more charges, 313. 
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CON VICTI ON— aontd . 

Previous— 

Proof of, 482. 

Second or later, supervision following upon, 482, 602. 

Trial as to, 207, 258, 480, 481, 482. 

Trial and bail alter, 481, 482. 

When relevant per se, 481. 

When relevant as corroboration, 482. 

Wrongful, 5. 

CONVICTION OR ACQUITTAL, PREVIOUS— 

ISee “ Previous trial.” 

COPIES— 

In extra-territorial cases, 142. 

In general— 

Rights as to, 329, 371, 59Q, 618. 

Discretions as to certain, 590. 

Of additional evidence, 226. 

Of judgments of Court of Session, 330, 542. 

Of orders for maintenance, 458, 617. 

Of reasons for pardon, 302. 

Of reasons for search* 47. 

Of statements to Police, 64, 371, 591, 611. 

CORONERS, 572. 

COSTS, 376, 450* 458, 558. 

COUNTERSIGNATURE OF WARRANTS, 84, 610. 

COURT FEES, 377, 581. 

COURT AND COURTS— 

Contempts of , during proceedings, 514, 600. 

Appeals ab to, 518, 523. 

Are not “ inter-racial cases,” 515. 

Can be sent to Magistrate, 516. 

Judgment and sentence as to, 515, 516. 

Review or remission, of sentence, 517, 601. 

Revision as to, 519. 

Summary procedure as to, 515, 617. 

Duties of, at trial, 64, 186, 304 , 360, 562, 565, 666, 567, 606 e! 
seq. 

Forbidden to use inducement, threat etc., 280, 615. 

Grades of, 7, 105, 108, 114. 

Offences against authority of— 

Cognizance of, 148, 497, 502. 

Complaints as to by Court, 359, 497, 498, 502, 507, 513. 

Appeals and Revision as to, 507, 526. 

Application for making of, 505. 
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/ ANI> COURTS— coiM. 

By superior Court, 502, 506, 600. 

Meaning of “ subordinate,” 505. 

Making of, a matter of discretion, 500, 508, 597, 600. 

Procedure in connection with, 508, 509, 510. 

Procedure on receipt of, 511. 

Setting aside of, and consequence thereof, 507, 512. 

Powers, obligations, and discretions of— 

As to absconders, 8$, 595, 604. 

As to Bail, 78, 91, 224, 307, 308, 309, 310, 398, 407, 605, G17. 

As to first offenders, 484. et aeq 606. 

As to local inspection, 315, 602, 617. 

As to Police diaries, 62, 63, 64, 65, 597, 625. 

As to property, 471, et seq., 601, 605. 

Over persons in Court, 77, 78, 595, 599. 

To act on evidence recorded by other Court, 293, 294, 296, 299, 352, 
356. 

To award compensation, 579, 601. 

To cause production, etc., of witnesses, etc., 186, 190, 306, 307, 537, 
601, 617. 

To enforce bonds, 93, 617. 

To examine Accused, 277, 599, 615. 

To impound documents, 102, 596. 

To issue summons to attend, 75. 

To issue summons to produce, 95, 595. 

To issue warrant of arrest, 78. 

To issue warrant for search, 96, 596. 

To make order for bail on warrant, 78, 595. 

To postpone or adjourn hearing, 60, 167, 168, 28G, 558, 599, 615. 

To remand Accused, 287. 

To require affidavits, 593, 601. 

When Accused unable to continue at trial, 316. 

When not empowered to dispose of case, 197, 229, 339, 340, 
343. 

Presiding Officer when debarred from hearing case, 152, 153, 302, 519 
562, 572, 618. 

Recalcitrant witnesses before, 517, 518, 601. 

Subordination of, 109, 118, 119. 

Systems of, 105, 106, 108 et aeq. 

-COURT OF SESSION— 

Appeals from, 522, 529. 

Appeals to, 110, 112, 265, 414, 522, 527, 531. 

Cannot sentence European British subject to whipping, 129, 262. 
Commitments to— 

Conditions for acceptance of irregular, 230, 563, 605. 

Necessary for taking of cognizance by, 111, 147. 
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fblJBT OF SESSION— contd. 

Without Charge, 167,. 

See “ Commitment *’ “ Commitment inquiry.” 

Constitution and Judges of, 108 et seft- 
Distribution of work in, 110^ 113, 631, 551, 557. 

Orders by, for Bail, 309. 

Place and time of sittings'of, 112. 

Rank,-duties, powers of sentence etc., of, 108, 110, 113, 
522. 

Reference to, of orders for security, d 13, 357, 410, 611. 

Re visional jv.risdicton of, 112, 113, 546, et seq. 

Summonses for appearance before, 76, 220, 225. 

Tender of pardon by, 303. 

Trials before, 231, 243. 

Absence of Juror or Assessor, 242, 244. 

Adjournments of, 252, 287. > 

As to previous conviction, 258. 

Case for Prosecution, 247. 

Challenging Jurors, 241, 365. 

Chemical and Medical evidence, 249. 

Choosing Assessors, 243. 

Deposition at commitment as evidence at, 250, 699. 

Duties of Judge and Jury, 252, 253, 2o4. 

Empanelling Jury, 241, 614. 

Evidence of absent witness, 248. 

Evidence for Defence a£, 246, 252 , 365, 599. 

Evidence how reeordedat, 259, 269 
Examination of Accused, 250. 

Judge who was committing Magistrate cannot hear, lo2. 
Jurors and Assessors, 231, 232 et seg. t 239, 614. 

Local inspection by Court, Jury, Assessors, 315, 

New evidence for Prosecution at, 247, 252, 365 
Opinions of Assessors, 257. 

Plea of Accused, 240. 

Discretion on plea of “ Guilty ”, 240, 599, 61.4. 

Public Prosecutor at , 240, 585. 

Reference of verdict to High Court, 256. 

Summoning of Jurors or Assessors, 237. 

Special Jury, 239. 

Verdict, 255. 

When fresh trial necessary, 243, 244, 260, 288. 

When Prosecution fails, 251. 

CREDIBILITY OB’ WITNESSES, 37, 38, 41, 42, 529. 


<§L 


129, 388. 


CRIMINAL INTIMIDATION— 

Of a Judge, 392. 

Security on conviction for, 388. 
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LAW* 2. 

STAL PROCEEDINGS- 
Contrasted with Civil, 185* 361. 

^ ‘Accused/* “ Commitment Inquiry, ” “ Court,” i{ Court of See. 
s; W,” “ Defence,” “ Magistrate,” “ Prosecution,” “ Summary 

Trial” “ Summons Case,” “ Warrant Case.” 

CRIMINAL WRONGS AND CIVIL WRONGS, 3. 

CROSS-EXAMINATION— 

At Commitment Inquiries, 218* 219, 318. 

At Sessions Trials, 245, 246, 248. 

Generally, 622. 
la Summons Cases, 318. 

In Warrant Cases, 200, 203, 318. 

CROWN’S PREROGATIVE, 384, 

CUSTODY— 

Commitment of Accused to, 224. 

Commitment of witness to, 517. 

Escapes from, 22, 70, 74. 

Lawful* 22, 71. 

Remands to Police, 60, 51, 52, 59, 607, 619. 


DAMAGE, PREVENTION OF, 23, 27, 596. 

DATE FOR HEARING— 

Considerations in fixing, 104, 183, 191. 

Of appeal, 533, 534, 635. 

DEAF AND DUMB ACCUSED, 310. 

DEATH— 

Of Appellant, 543. 

Of party under Chapter XII, 428. 

Of Surety, 94, 413. 

See “ Confirmation of Death Sentence,” “ Reference,” ” Sentence.” 
DEFAMATORY MATTER, 477, 601. 

DEFAULT— 

Of Jurors or Assessors* 102, 239, 376. 

To appear by Complainant, 192, 193, 208, 322. 

To surrender to Bail or on Bond, 92, 377. 

DEFENCE— 

Case for, place of, in Judgment, 335. 

General position of, 5, 185, 360. 

See “ Accused,” “ Commitment enquiry,” “ Court of Session,” " Sum* 
mons Case,” “ Warrant Case.” 



'.DEFENCE. INCAPABLE OF MAKING. See “ Lunatics.” 

- . ' 
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DEFENCE, PRIVATE— 

Not affected by performance of public duty, 80. 

DELAY— 

Avoidance of— 

In issuing Warrant, 104. 

In investigations, 34. 

In effecting arrest, 48, 49. 

In making searches, 43. 

In delivery of judgment, 314, 327. 

In proceedings generally, 183, 283, 285. 

Before decision as to Police custody, 52. 

Before disposing of property, 473, 473, 

DEMEANOUR, NOTES ON, 275, 599, 624, 

DEPOSITIONS— 

Copies of, in extra-territorial cases, 142. 

Description of witness in, 27 6. 

Earlier, of witness unable to appear, 248, 293. 

Of Medical witness, 294. 

Of witnoss at commitment used at trial, 250. 

Reading over and correction of, 272. 

Taken while Accused absconding, 249, 299, 356. 

DESERTERS, ARREST OF, 70. 

DESTRUCTION— 

Of obscene books, etc., 477, 601. 

Of adulterated food, etc., 478, 601- 

DETENTION— 

Limit of, after arrest, 59, 60, 72, 73, 83. 

Of Postal and Telegraphic documents, 95, 96, 595. 

Of witnosses refusing to give bonds, 224. 

Of witnesses who are recaloitrant, 517. 

DIARIES— 

See “ Police diaries.’ * 

DISCHARGE— 

Cannot be ordered in Summons Case, 191, 322. 

Form of orders of, 326. 

From imprisonment in default of security, 127, 385, 412, 561, 509, 595. 
In Commitment Inquiries, 218, 219, 222, 319, 322, 323, 007. 

In Warrant Cases, 199, 204, 208, 319, 322, 323, 363, 608. 

Of arrested persons, 60, 83. 

Of sureties, 310, 413, 487, 617. 


Revision of orders of, 547. 
DISCREPANCIES, 622. 
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IONS— 


-iirappeal or revision, 532, 536 et sec/., 546 et esq., 550 et seq>, 600. 

Of Courts in general— 

After conviction on one of multiple charges, 313. 

As to Bail, 224, 308, 309, 601, 605. 

As to disposal of property, 472 et seq., 601. 

As to first offenders, 484 et seq. 

As to joint or separate trials, 155, 156, 157, 160. 

As to lunatics, 464, 465, 600. 

As to method of recording evidence, 272, 599. 

As to recovery^ of fine, 374, 600. 

As to witnesses to searches, 45, 101, 362, 630. 

On plea of “ Guilty,” 189, 202, 240, 598, 599, 613. 

On second or later conviction, 4S2, 602. 

To allow compounding. 574 et seq., 599. 

To award compensation, 579, 601. 

To call for affidavit, 593, 601. 

To cause production of evidence, 185, 306, 537, 602. 

To complain of offence against Justice etc., 500, 508, 597, 600. 

To disregard outsider’s complaint, 26. 

To examine Accused, 277, 278, 599. 

To excuse personal appearance, 182, 598. 

To issue summoifs instead of warrant, 19, 76, 182, 597. 

To issue warrant instead of summons, 19, 78, 182, 605. 

To make local inspection, 315, 002. 

To make notes as to demeanour, 275, 599. 

To-make order for Bail on warrant, 78, 182, 595. 

To postpone or adjourn hearing, 60, 286, 605, 609. 

To remit penalty on bond, 94. 

To use Police diaries, 62, 63, 597, 625. 

When Accused unable to remain on trial, 336, 602. 

Of Government as to powers of Special Magistrates, 116. 

Of Magistrates— 

As to conviction in Summone Case, 192, 598. 

As to pardon, 302, 609. 

As to witnesses to be summoned for defence at Summons trial, 220, 
321, 322, 365, 598, 605, 608. 

As to witnesses for defence in Warrant Case, 205, 320, 321, 364, 599, 
608. 

As to witnesses for prosecution in Warrant Case, 199, 319, 364. 

As to witnesses generally at Commitment Inquiry, 217, 218, 319, 320, 
364, 598, 607. 

As to witnesses in Summons Case, 190, 191, 319, 321, 362, 598. 

On absence of complainant in Summons Case, 392, 193, 322, 605. 

On absence of complainant in Warrant Case, 208, 322, 599. 

To allow person to prosecute, 586, 601. 

To allow withdrawal of Summons Ca«e complaint, 193, 598. 

To award compensation, 581, 584, 602, 608. 
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DISCRETION S— contd. 

To discharge in Warrant Case, 199, 204, 208, 319, 323, 608. 

To dismiss complaint, 175, 181, 597, 607. 

To hear defence before commitment, 221, 320, 598. 

To hold inquests, 571, 597. 

To postpone issue of process, 176, 607. 

To record confessions, 57, 012, 

To record evidence at investigations, 61. 

To record evidence in «aso of absconder, 355. 

To remand during investigation, 48, 59, 60,3597* 

To remand to Police custody, 50, 52, 59, 607. 

To stay proceedings in Summons Case, 194, 608. 

Ofi^Public Servants— 

As to making complaints, 500, 597. 

As to prosecuting, 578. 

Of the Court of Session— 

As to additional evidence, 246, 252, 599. 

As to number of Assessors, 243. 

As to pardon, 303. 

To allow prosecution to reply, 246. 

To use deposition at commitment as evidence, 250, 599- 
Of the Police— 

As to searches, 43, 607. « 

To oall for attendance, 40, 74, 597, 602. 

To endorse warrant over, 79, 595. 

To reduce statements to writing, 64. 

To refuse to investigate, 34, 606. 

To seize suspected property, 27, 47, 471, 475, 602. 

DISMISSAL— 

Of appeal, 532, 534, 538. 

Of complaint, 175, 181. 

DISPOSAL— 

See “ Property/’ 

DISPUTES— 

See “ Immoveable Property.’ 

DISTINCT OFFENCES, 124. 

DISTRICT, 114. 

DISTRICT MAGISTRATE, 109, 114, 115, 118, 119, 125.. 

Can be empowered to hear appeals in cases of security, 128, 414, 526. 
Has all powers of Magistrates cf the first class and of sub-clivisional 
Magistrates, 115, 126. 

Jurisdiction of, in cases of breach of peace, 391. 

Powers of— 

As to trial etc., of certain cases of Rape. 19, 128, 153. 

As to Postal and Telegraphic documents, 95, 96, 127. 

General powers of, 109, 125, 126, 603 
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MAGISTRATE— coM. 
dases of abducted women, 127, 589, 602. 

Iu cases of juveniles, 128. 

To act in Revision, 113, 119, 127, 546 et seq. 

To act under section 108, 891. 

To appoint temporary Public Prosecutor, 585. 

To cancel bonds under Chapter VIII, 127, 385, 412, 501, 606. 

To confer powers, 125, 128, 146, 147, 435, 453, 603. 

To deal with forfeited bonds in appeal etc., 95, 524, 549. 

To distribute work, 115, 119, 147, 556, 603. 

To hear appeals as to rejection of sureties, 408, 526. 

To hear appeals from convictions, 522, 527. 

To issue commissions, 127, 297. 

To make rules for Benches, 118, 603. 

To order investigation of offences against State, 11, 127. 

To quash convictions on part-heard evidence, 291. 

To release from imprisonment incurred under Chapter VIII, 127, 386, 
412, 561, 569, 596. 

To tender, and sanction tender of, pardon, 128, 302, 305, 609. 

To transfer, withdraw and recall appeals, 530, 531. 

To transfer, recall, and withdraw cases, 556, 609. 

To try summarily, 345, 348, 599. 

To withdraw attachment of immoveable property, 430, 

To withdraw powers, 125, 603. 

Which cannot be conferred on other Magistrates, 127. 

Proceedings under section 186 to go through, 138. 

References to, for greater sentence, 146, 340, 389. 

Report of arrests to, 73. 

Report of remands to Police custody to, 53. 

DOCUMENTS— 

Impounding of, 102, 596. 

Notice or summons to produce, 95, 595. 

Postal and Telegraphic, 43, 95, 96, 106, 127, 561, 595. 

Power of Police to call and search for, 43, 44, 595, 610. 

Searches for, by Police, report, record of reasons, etc., 44 et seq , 

Searches for, under warrant, 96, 610. 

DUMB— 

See “ Deaf and Dumb.” ' 

DUTY AND DUTIES— 

General, of officials and Public, 7, 21. 

Of Courts— 

To avoid and correct errors, 562, 565 et seq. 

To send for necessary evidence, 307. 

Various, 606 cl seq., 609 et seq. 

Of landowners, etc., to give information, 24. 

Of Village Officers to give information, 24. 

To aid iu arrest, 22, 80. 
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DUTY AND DUTIES— contd. 

To aid in dispersing unlawful assembly, 420. 

To aid in preventing escape, 22. 

To aid in suppressing riots and damage, 23. 

To aid Magistrates, 22, 23. 

To answer questions at investigation, 40. 

To attend on notice at investigation, 40, 74. 

To attend to witness search, 46. 

Togive information of offences, 21, 23. 

DYING DECLARATION— 

Proof of, and use of statements made to Police, to prove, 65. 

E 

EASEMENTS. See “ Immoveable Property.” 

EMERGENT ORDERS— 

Application for rescission of, and procedure, 437, 606. 
Conditions for, and procedure before issue, 435, 611. 

Effect of, 437, 439. 

Form and publication of, 136. 

Made without, jurisdiction, 439, 561. 

Power to issue, 434. 

ENDORSEMENT— 

As to Bail on warrant, 78. 

Of warrant from officer to officer, 79. 

ENHANCEMENT OF SENTENCE, 539, 552. 

ERRORS— 

As to delivery, etc., of Judgment, 328. 

As to territorial jurisdiction, 142, 561. 

Correction of, in Revision, 548, 566. 

Courts should avoid, and correct, 502, 565, 560, 567. 
Excusable, 370, 560. 

In attachment etc., under section 88, 91, 561. 

In charges, 107, 169, 665. 

In disposing of reference, 344, 561. 

Inexcusable, 370, 561. 

ESCAPE— 

Attempt to effect, on arrest, 80. 

Duty to aid in preventing, 22. 

ESCAPED CONVICTS— 

Sentences on, 381. 

ESCAPED PERSONS— 

Arrest of, 22, 70. 

Place of trial of, 135. 
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Rights of, as to Jurors etc., arid decision as to status of, 236 241 9 43 
261, 262. 

Trial as, in mistake, 263. 

EUROPEAN BRITISH SUBJECTS— 

Case* between, and Indian British Subjects, tribunal for, appeals in etc. 

128, 19S, 215, 263 et »eq., 266. 

Certain Courts cannot sentence to whipping, 129, 202. 

Determination of status as, 262. 

Power of junior Magistrates to try, 128, 262. 

Rights of, as to Jurors etc., 236, 241, 243, 261. - 

Trial as, in mistake, 263. 

EVIDENCE— 

And Procedure, 4. 

At investigations 35, 37, 38, 39, 40, 41, 42, 48, 50, 55, 61 63 

64. 

Certified copies of, in extra-territorial cases, 142, 

Chemical Examiner’s report as, 249, 300, 352. 

Consideration of, on Capital Sentence reference, 655. 

Deposition at commitment as evidence at trial, 250, 599. 

Earlier deposition of witness now dead, 248, 293, 356. 

To prove death of such person, 357. 

Effect of false, 624. 

Failure to produce best, 623. 

Heard by predecessor in office, 289, 290, 291, 615. 

In case of unknown offender, 356. 

Interpretation of, 276, 367. 

Medical, 249, 294, 352. 

Methods etc. of recording— 

Advantages of double record, 275. 

At Inquests, 571. 

At Commitment Inquiries, 226, 269, 317. 

At Summary trials, 346, 349. 

At Sessions Trials, 259, 269. 

Before Presidency Magistrates, 194, 209, 226, 281. 

First method, 268. 

Generally, 268, 274. 

In cases as to immoveable property, 269, 429. 

In cases of Security, 268, 269, 399, 400, 

In cases of nuisance, 447. 

In oases of maintenance, 268, 456. 

Tn Summons Cases, 194, 195, 268, 3A. 

In Warrant Cases, 209, 210, 267, 268, 317. 

Notes on demeanour, 275, 599. 

On Commission, 298. 

Of medical witnesses, 294, 296. 
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EVIDENCE— contd. 

Reading over and correction of, 272. 

Second method, 269. 

Substitution of second or third for first, 272, 599. 
Third method, 271. 

When Accused absconding, 354 et seq. 

When ordered by superior Court, 538. 

Not adduced by parties, 306, 602, 617. 

Of absconding, 300, 354, 

Of character, 402, 481. 

Of previous conviotion, 481, 482. 

Order of superior Court to take further, 537, 609. 

Police diaries are not, 63. 

Questions of relevancy and admissibility, 252, 273. 

Re-bearing of, on addition of Accused to case, 292, 615. 
Taken between commitment and trial, 226. 

Taken when Accused absconding, 249, 299, 354, et seq . 
To be taken in presence of Accused, 352, 367, 615. 

To supply defects in certificate, 564, 601. 

Visualisation of, 621. 

EVIDENCE ACT— 

Section 24 of, 63 
Section 26 of, 63. 

Section 32 ol r , 65. 

Section 33 of, 248, 293. 

Section 54 of, 416, 481. 

Section 74 of, 592. 

Section 76 of, 592. 

Section 80 of, 564. 

Section 91 of, 564. 

Section 145, of 64. 

Section 161 of, 63. 

EXAMINATION OF ACCUSED— 

At Commitment Inquiries, 218, 250. 

At Sessions trials, 250 614. 

Before Presidency Magistrates, 283. 

Emergent, 277, 278, 599. 

Generally, 276 et seq., 615. 

Imperfectly certified, 281, 564, 601. 

In cases of Security, 401. 

In Summons Cases, 190. 

In Warrant Cases, 203. 

Prior to recording confession, 58. 

Prior to remanding to Police custody, 50, 51. 

Questions at, 277, 279, 367, 615. 

Recording etc., of, 279, 367. 

EXAMINATION-IN CHIEF, 622. 
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OF WITNESSES— 

See Commitment Inquiry,” “ Court of Session,’'“ Cross-examination,” 
“Depositions,” “Evidence,” “Examination-in-chief,” “Interrela¬ 
tion,” “ Investigations by Police,” “ Language,” “ Medical Evidence,” 
“ Summons Case,” “ Warrant Case,” 44 Witnesses.” 

EXCUSES FOR FAILURE TO INFORM, 24. 

EXECUTION— 

Of sentences, 373. 

Of fine, 374, GOO, GOO. 

Of imprisonment, 373. 

Of whipping, 378 et seq . 

Of warrants, 79, 80, 82. 

Outside jurisdiction, 83, 84, 85. 

EX-PARTE HEARING OF CASE OF MAINTENANCE. 456. 
EXPENSES— 

Of application for transfer, 558* 

Of complainants, witnesses, jurors, assessors, 578. 

Of witnesses, 195, 205, 220, 321, 325. 

EXTENUATING CIRCUMSTANCES, 485. 486. 

EXTRADITION, 141. 

EXTRA-TERRITORIAL JURISDICTION, 140eJ seq. 


F 

FACT— 

Bee “ Findings.” 

FAILURE OF JUSTICE— 

A ground for Rev^i^ 545. 552. 

See “ Errors.” 

FALSE COMPLAINT, ETC., 377, 520, 581. et *e$., 608. 
FEMALES, 127. 

Abducted 127 589* 602. 

Bee 44 Women.” 

FEES— 

Bee “ Court Fees,” “Expenses,” “ Process Fees.” 

FINAL ORDERS— 

In Security cases, 405, 410. 

See “ Judgments.” 

FINDINGS— 

Of fact in revision, 553. 

Of Jury, 254, 267, 449, 531, 540, 555 

FINE AND FINES— 

Compensation paid out of, 579, 602. 
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FINE AND FINES— contd. 

Execution of sentences of, 374, 600, 609, 

Allowance of instalments and time, 374, 375, 600. 

Analogous recoveries, 376, 377, 378, 583. 

Levy after imprisonment undergone, 375. 

Offences punishable only with, 488. 

On Jurors etc., 102, 239, 376. 

On summary conviction for Contempt, 516 
Powers of Magistrates to sentence to, 120. ^ 

Powers of sentence in default of payment ol, 121, 122. 

Refund of, after appeal, 383. 

FIRST INFORMATION, 30, 32. 

FIRST OFFENDERS— 

Grace to, and bonds from, 484 et seq. 

Procedure if bond forfeited, 487* 

Reference in cases of, 344, 485. 

FORCE TO DISPERSE UNLAWFUL ASSEMBLY, 420. 422. 
FORFEITURE OF BONDS, 92, 93, 94, 370, 415, 524, 549 

FORGERIES- 

Warrant to search for, 97. 

In relation to judicial proceedings, 503. 

See' u Courts, Offences against authority of.” 

FORMS, 592. 

FREEDOM, 2. 

FRIVOLOUS COMPLAINT, 377, 526. 581, 608. 

FUGITIVE OFFENDERS, 70, 72. 

FURTHER EVI DENGE, 537 
FURTHER INQUIRY, 547. 

G 

GOOD BEHAVIOUR— 

Cancellation of bonds to be of, 385, 412, 561, 569, 600. 
Imprisonment in default of security for, 409, 411. 

Release from this, 127, 385, 412, 561, 569, 596. 

Joinder of persons in cases of, 409. 

Proceedings as without jurisdiction. 414, 561. 

Proceedings to take security for, 391 et seq. 

Reference to Court of Session in cases of. 113, 357, 410, 611. 
Who can be bound over to be of, 392 et seq. 

See “ Security.” 

GOVERNMENT, LOCAL— 

See “ Local Government.” 

GOVERNOR-GENERAL-IN-COUNCIL— 

Power to remit and commute sentences, 333, 384. 

Power to transfer cases, 559* 

Sanction of prosecutions by, 149,150, 151, 393, 424, 
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Appeal after, 530. 

At Sessions trial, 240, 590, 614. 
Iu Summons Case, 188, 180, 508. 
In Warrant Case, 202, 598. 


H 

HAB EAS COB PUS, 589. 

HABITUAL OFFENDERS, 72, 395. 

See “ Convictions, Previous,” “ Security,” 

HEARING— 

Discretional generally in Revision, 545, 553. 

Of Accused before order passed to his prejudice, 547, 552. 
To be in Open Court, 311, 307, 615. 

HIGH COURT— 

And seditious publications, 593. 

Appeals to, 522, 528. 

Appeals from in inter-racial cases, 267. 

Comparison with English Court, 106, 

Habeas Corpus powers of, 689. 

Powers of, as to Bail, 309, 

Powers of, to transfer cases, 557. 

Quashing of commitment by, 223. 

Reference of capital sentences to, 112/368, 373, 554. 
Reference to, of case of person unable'to understand, 311. 
Divisional powers of, 545, 551, 

Subordination of other Courts to, 108, 109, 522. 

Taking of cognizance by, 147, 148. 

HONORARY MAGISTRATES, 108, 116, 117. 

IIOUSE-BREAKING, IMPLEMENT OF. 69. 


ILLEGALITY— 

See ** Errors,' * 

ILL-FEELING, PROMOTION OF, 392. 

IMMOVEABLE PROPERTY— 

Disputes as to, 358, 426. 

Attachment of property, 429, 604. 

Withdrawal of this, 429, 430, 

Claims of parties, and limits of inquiry, 427, 428, 
Confirmation or restoration of possession, 430. 
Costs, 431. 

Initial 6rder and procedure, 426 et seq., 611. 

S* CO 


429. 


42 
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IMMOVEABLE PROPERTY—co/<^. 

Joinder and substitution of parties, 427, 428. 

Jurisdictions generally, and inquiry, 42G, 431. 

Local Inquiry, 431. 

Magistrates empowered, 426, 

Order as to use of easement, 432. 

Proceedings without jurisdiction 433, 561. 

Receiver 433. 

Record of evidence, 269, 429. 

Restoration to possession on result of trial for offence, 4 <8, 601. 

Rights as to process for witnesses, 428. 

IMPOUNDING, 102, 596. 

IMPRISONMENT— 

Combined sentences of, 124. 

In default of provision of security, 409, 411. 

Release from this, 385, 412, 596. 

Levy of tine after sentence served in default, 375, 609. 

Of defaulting Juror or Assessor, 102, 103, 376. 

Of recalcitrant witness, 517. 

On failure to pay compensation, 377. 

On failure to pay maintenance, 377, 459. 

On failure© to pay summary fine for contempt, 516. 

Powers of Assistant Sessions Judges to sentence to, 111, 113. 

Powers of Magistrates to sentence to, 120, 123. 

Powers to sentence to in default of payment of fine, 121, 122. 

Sentence of, in such default not of itself basis for appeal, 530. 

Warrant for execution of sentence of, 373. 

INCAPABLE OF MAKING DEFENCE— 

See “ Lunatics.” 

INCIDENTAL ORDERS— 

Making of, in revision, 55L 
Treatment of, in appeal, 475, 524, 539. 

INDIAN BRITISH SUBJECTS— 

Cases between and European British subjects, 128, 198, 215, 263, 

et s*q. 

Rules as to appeal in, 266. 

Special tribunal for trial of, 128, 198, 266. 

Determination of status as, 262. 

Jurisdiction over, 140. 

Rights of, as to jurors and assessors, 241, 243, 26L 
Trial as in mistake, 263. 

INDUCEMENT ETC., TO ACCUSED, 53, 280, 612, 615. 

INFIPvM PERSONS, 308. 

INFORMANT, WHEN' LIABLE TO PAY COMPENSATION, 626, SSI, 
60S. 
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•emation— 

As to offences, 21, 23, 24, fill, 

Duty to furnish, 23, 24. 

Fa,Iso, frivolous, vexatious, 377, 526, 581. 

General right to give, 20 . 

Dvymg of, before High Court, 148. 

la king cognizance on, obtained extra-judicially, 144 , Mfi. 

Magistrates of third class debarred from, 140. 

Rights of Accused in case so founded, 146, 612 
lo Police of offences, and record thereof, 30, 31 32 fill 019 

inherent jurisdiction OF MAGISTRATES,’ las, 1265 
INQUEST- 

By Magistrate, 500, 570, 597 . 

Powers exercisable at, 571. 

/hen must be held, 570, 612. 

By Police, 08, 612. 

INQUIRY— 

By subordinate Magistrate* 176, 408, 431. 

Into offences committed outside jurisdiction, 137 et seq„ 591. 

With a view to commitment. See “ Commitment Inquiry”' “Further 
Inquiry," “Immoveable Property,” “ Maintenance,” “Nuisance” 
Lunatics, “ Security.’* * 

INSANITY. See M Lunatics.** 

INSTRUMENTS FOR WEIGHING— 

Cases concerning, 12 , 478. 

Inspection of, 27, 478, 59 G, 611, 

INTEREST, PERSONAL— 

Of Presiding Officer, 153, 562, 572, 618. 

INTERPRETATION OF EVIDENCE, 270 307 015 
INTERPRETER, 587. ' 

IN IER-RACIAL CASES, 128, 198, 215 263 el seq., 565, 

Contempts of Court are not, 515. 

INTERROGATORIES, 297, 299. 

INTIMIDATION, 388, 392. 

INVESTIGATIONS BY POLICE— 

Bail during, 48, 65, 66 , 307, 617. 

By order of Magistrate into Complaint, 170, 177, 178, 179. 

Bonds from witnesses, 66 . 

Can be ordered of not* •cognizable cases, 33 , 500. 

Close of, 05, 60, 07, 

Commencement of, 34. 

Diaries at, 02 , 63, 64, 612. 

Discovery and treatment of evidence /35 et seq. 

Importance of speedy arrest, 48, 49 . 

Limit of detention, 59, 612. 

Need not terminate because Accused before Court, CD, 61. 
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INVESTIGATIONS OF POLICE— cont(L 
No duress to witnesses, 66, 612. 

No inducement etc,, to Accused, 63, 61*. 

Not confined to scene o£ crime, 36, 41. 

Of cognizable cases, 10, 33 et seq* 

Persons called on to attend, answer, and produce at, 40, 43. 
Power to search at, record of reasons, and report, 43, 44, 
607. 

Presence of Accused unnecessary, 358. 

Record ot Confession during, 57, 58, 50, 612. 

See “ Confessions.” 

Record by Magistrate of statements at, 61. 

Record of information, 32. 

Refusal to investigate and record of reason, 34, b j. 
Remands during, 48, 52, 60. 

Remands to Police custody during, 50 et seq. 

Right of Accused to copy of statements at, 64. 

Search outside circle, 46, 612. 

Statements at, to Police not evidence, 63. 

Supervision of diaries, 62. 

Use of diaries, 63. 

Value of irrelevant facts, 38. 

When necessary, 33, 34. 
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74, 597. 

45, 46, 47„ 


IRRELEVANT FACTS— 
Assistance from. 38. 
IRREGULARITIES. 


See “ Errors.” 


JOINDER OF CHARGES AND JOINT TRIALS 
In cases of requiring security, 399, 400. 

Of serious and minor offences, 229. 

Of Summons Case offences, 187. ■ K 

Permissible only when specifically allowed by Code, loo. 
Separation allowable before Judgment, 155. 

When allowable of persons, 156, 157, 158. 

When allowable of offences, 158, 159, 160. 

JOINT APPEALS, 544. 

JOURNEY, OFFENCE COMMITTED ON A, 133. 

JUDGE AND JUDGES— 

Not to try case committed by self, 152. 

Not to try offence againat own Court, 152 619, 562. 

Not to try case in which personally interested, 153, 56-, . 
Of Court of Session, 109, 110. 

Questions for decision by, at Jury trial, 252. 
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Alteration of, 333. 

At Sessions trials, 256, 329, 330. 

At Summary trials, 345, 346, 349. 

Consideration of defence in, 335, 338. 

Errors in pronouncing etc., 328. 

Faults to avoid in, 333 et seg. 

Form and contents of, 329 at seg,, 016. 

Imposing capital sentence. 329, 339, 554. 

In appeal, 329, 538, 540, 542. 

In cases of Security, 405. 

In Summons Cases, 191. 

In Warrant Cases, 207. 

Of acquittal, 332, 541. 

Bail pending, 314. 

Of conviction, 331, 541. 

Of Presidency Magistrates, 327. 

On reference, 343, 410. 

Pronouncement and explanation of, 327, 368, 610. 

Right of Accused to copy of, 329, 616. 

Signing and dating, 333. * 

Should not be delayed, 314, 327. 

JURISDICTION— 

Cases too serious for exercise of, ]97, 212, 214, 229 339 340 568 
Default of— 

Action in, 173, 339. 

Effect of previous trial in, 490, 493, 495. 

Execution of process outside, 77, S3, 84, 85, 610. 

Generally, 130. 

Local— 

Cause and effect, in different areas, 131. 

Certain offences in Presidency Towns, 136. 

Continuing offences and those on journey, 133. 

Errors as to, 142, 491, 561, 567. 

General rule, 131. 

In oases of maintenance, 458. 

In. cases of security t > keep peace, 391. 

Offence and related act, 131. 

Power of Government in respect of Sessions trials, 134. 
Reference to High Court in cases of doubt, 134. 

Theft etc., and kidnapping, 132. 

Thugs, dacoits and escaped offenders, 135. 

To inquire into offences committed elsewhere, 137, 597, 

Transfer can be to Court without, 119, 556. 

Where doubt as to place of occurrence, 133. 

Must not be assumed by minimizing offence, 484, 56S. 

JURORS AND JURY— 

Absence of, 239, 241, 242. 
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Challenges of, 241, 365. 

Charge to, 247, 253, 329. 

Defaulting, 102, 239, 376. 

Disoharge of, 243. 

Duties of, 254. 

Empanelling, 241. 

European and American, 236. 

Excusing, 238. 

Expenses of— 

Findings of, 254, 267, 449, 531, 540, 555. 

In eases of Nuisance, 445, 446, 448, 451. 

Keeping together oi, 254. 

Liability to serve as, 232. 

Lists of, 233 et scq. 

Local inspection by, 315. 

Objections to list of, 235. 

Questions for decision by, 254. 

Rights of Accused as to race of, 241, 261. 

Special, 236, 238, 239. 

Summoning of, 237, 614. 

Trial by, in error, 260, 566. 

Verdict of— 

Unanimity unnecessary, 254, 255. 

Reference of to High Court, 256. 

JURORS AND ASSESSORS - 

Efiect of trial by wrong method, 260, 566. 

Not required at taking of further evidence, 5>8. 

Summoning of, for trials, 237, 614. 

Which methods to be used, 239. 

See “ Assessors,” “ Jurors and Jury/’ 

JUSTICE, FAILURE OF. See “ Errors/' 

JUSTICE, OFFENCES AGAINST. See “Courts, Ounces against 
authority of.” 

JUSTICES OF THE PEACE, 126. 

JUVENILES-- 
Bail for, 224, 308, 609. 

On first convictions, 484, 486, 489. 

Powers of District and Chief Presidency Magistrates as to, 128. 

Sentences of imprisonment on, where no Reformatory Act, 382. 

Sentences of whipping on 380. 
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LAND —See “ Immoveable Property.” 
LANDHOLDER, LANDLORD, LAN DOWNER— 


Duty of, as to information, 24 


VL ANpHoLDER, LANDLORD AND LANDO WN ER_ could. 

Duty of, as to bad characters, 24. 

Special warrants addressed to, 79. 

LANGUAGE- 

Of Court, 593. 

Of record of evidence, 270, 271. 

Of witness, 273, 615. 

LAW— 

Questions of— 

If commitment be quashed, 223. 

For deoision at Jury trial, 252. 

O/i appeal, 531. 

LAW AND ORDER, 2. 

LAWFUL CUSTODY, 22, 71. 

LIMITATION, 543. 

LISTS— 

At Searches 40, 101, 362, 610. 

Of Jurors and Assessors, 233 et seq. 

LOCALITY— 

Inhabitants of, at search etc., 43, 44, 45, 46, 101. 

LOCAL GOVERNMENT — 

Powers arid discretions of— 

As to powers of special Magistrates, 110. 

As to seditious publications, 593. 

To allocate Sessions trials, 110, 133. 

To appeal against acquittal, 267, 470, 529. 

To confer powers, 114, 116, 125. 

To remit and commute sentences, 3S3, 384. 

To sanction prosecution, 149, 350, 151, 393, 424 
To withdraw powers, 125. 

LOCAL INSPECTION, 315. 

LOCAL JURISDICTION- See “Jurisdiction, Local.” 

LOT FOR CHOICE OF JURORS, 241. 

LUNATICS— 

Acquittal on ground of insanity, 467, 468, 616. 

Commission of inquiry, 466, 468. 

Conditions for release etc., 464, 466, 407, 468. 

Conditions for resumption of proceedings, 465, 466. 
Examination of supposed, 463, 465, 466. 

Impugning of orders concerning, 470. 

Incapacity at Sessions trial, 404. 

Inquiry into capacity to stand trial, 403. 404, 465, 467, 617. 
Jurisdiction unaffected, 467. 

Possible steps on finding of incapacity, 464, 465, 466. 




INDEX. 



M 



MAGISTRATES— 

Administrative and quasi-judicial powers of— 

Disci*urge of arrested parsons by, 60, 83. 

During investigations— 

To order remands, 48, 49, 59, 60, 597. _ r<? 

Of some Magistrates to remand to Police custody, 49, 50, 51, 

507, 019. 

Of some Magistrates to record confessions, 57, 012, 019. 

Of some Magistrates to record statements, 01. 

Reports of arrests and searches to, 47,: 73. 

To act on apprehended breach of peace, 79, 391. 

To arrest offenders, 22, 78, 595. 

To call for aid, 22, 23. 

To call in Military to disperse unlawful assembly, 421, 604. 

To command and cause dispersal of unlawful assembly, 418, 420, 421, 
590. 

To make searches, 102, 596. 

To order investigation, 33, 597. 

Bars to jurisdiction of— 

After tender of pardon, 302. A 

See “ Commitment Inquiries,” “ Confessions.” Courts, Disere- 
tions,” “ District Magistrates,” “ Magistrates or the first class, 

“ Magistrates of the second class,” “ Afagistrates of the third 
class,” “ Remands,” “ Summons,” “ Summons Cases,” “ W arrant 
Cases,” “ Warrant of arrest,” “ Warrant to search ’ 

Bv reason of personal interest, 153, 530, 502, full, 018. 

When olfom-e against own Court, 519, 562. 

Grades and general powers of— 

Benches of, 108, 117. 

See “ Benches,” 

Classes and Courts of, 105, 109, 114. 

Conferment of power? on and withdrawal thereof, 125. 

District, 100, 111, 115, 118, 119, 125. 

See “ District Magistrates.” 

Exercise of powers of, 116. 

Honorary, 108, 117. 

Inherent power’s of, 125, 126. 

In Presidency Towns, 105. 

See “ Chief Presidency Magistrates,” ‘ k Presidency Magistrates. 
Ordinary and special powers of, 125. 

Sentences, simple and combined, awardable by, 120, 122, 323, 1~4. 
Special. 116. 

Sub-divisional, 115, 11&, 119, 126. 

See “ Sub-divisional Magistrates.” 

Judicial powers of— 

As to arrest and search, 78, 96, 97, 595, 599. 

Comparison of procedures before, 317 cl seq. 



To allow person to prosecute, 586, 601. 

To apply for a commission, 297. 

To award compensation to Accused, 581, 584, 608. 

To make preliminary inquiry, 176, 184. 

To order detention of Postal etc., documents, 95, 595. 

To record evidence when Accused absconds, 299, 355. 

To record Medical evidence, 294. 

When case should go to otner Court, 197, 214, 339, 340. 

MAGISTRATES OF THE FIRST CLASS— 

Appeals from, 527. 

Can be directed to take evidence on commission, 298. 

Can be Sub-divisional Magistrates, 115. 

Have all the powers of Magistrates of the second class, 125. 
Ordinary powers of— 

As to tender of pardon, 302, 305, 609. 

Of passing sentence, 120 el seq. 

Restricted as to European British subjects, 129, 262. 

To admit first offender to grace, 485. 

To bind over to keep peace, 39(v 

To bind over to keep peace on conviction, 388. 

To bind over under section 109, 394. 

To commit for trial, 216. 

To direct suppression of nuisance, 440, 596. 

To discharge a surety, 413. 

To enforce bonds, 93. 

To hear reference of case of first offender, 485. 

To hold inquests, 570. 

To issue warrant for search for confined person, 100, 588, 596. 
To issue warrant for search for stolen property etc\, 97, 596. 
To make order fo- maintenance, 454. 

To order supervision of habitual offender, 483, C02. 

To record confessions, 57. 

To record statements at investigations, 61. 

To remand to Police custody, 50, 52. 

To stay proceedings in Summons Case, 194. 

To take action as to dispute re. immoveable property, 426. 
Powers conferrable on— 

To make inquiries under section 137, 186. 

To take cognizance in ail three ways, 146. 

To transfer cases, 147, 557. 

Resultant power to recall cases, 557. 

To try summarily, 345. 

To bind over under section 108, 392. 

To bind over under section 110, 395. 

To make emergent orders, 435. 
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MAGISTRATES OF THE FIRST GLASS— contd. 

To sell unclaimed property, 477. 

To hear appeals, 530. 

MAGISTRATES OF THE SECOND CLASS— 

Appeals front, 527. 

Can be Sub •divisional Magistrates, 115. 

Have all the powers of Magistrates of the third class, 125. 

Ordinary powers of— 

Of passing sentence, 120, 121, 122, 123. 

Restricted over European British subjects, 128, 202. 

To order investigation of non-cognizable case, 33, 597. 

To order preliminary investigation of complaint, 17b. 

Powers conferrable on— 

To admit, first offender to grace, 485. 

To commit for trial, 216. 

To make emergent orders, 435. 

To record confessions and statements during investigations, 57, 61. 
To remand to Police custody, 52. 

To take cognizance in all three ways, 146. 

References by, for severe sentence, 197, 214, 340. 

References of first offenders by, 198, 215, 344, 485. 

MAGISTRATES OF THE THIRD CLASS. 

Appeals from, 527. 

Inherent powers of, 126. 

Ordinary powers of— 

Of passing sentence. 120, 121, 122, 123. 

Cannot order Solitary Confinement, 120. 

Restricted over European British subjects, 128, 262. 

To remand during investigations 50, 52. 

But not to Police custody, 52. 

See *‘ Magistrates.” 

Powers conferrable on— 

To hold inquests, 570. 

To prohibit repetition of nuisance, 453. 

To take cognizance on complaint or Police report, 146. 

References by, for severe sentence, 197, 214, 340. 

References of first offenders by, 198, 215, 344, 485. 

MAINTENANCE- 

Appearance by Pleader, 455. 

Alteration of rate of allowance, 457. 

Cessation of right or liability, 457, 458, 460. 

Commencement of proceedings, 455. 

Conditional offer to maintain wife, 456. 

Copy of order, 458, 617. 

Costs of proceeding, 458. 

Ex*p ar to proceeding* on contumacious absence, 456. 
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'ENANCEr-co'^, 

Execution of order, 377, 458, 459. 

Findings not binding on Civil Court, 461. 

Finality of orders, 462. 

Local jurisdiction, 458. 

Meaning of “ child,” 458. 

Opposite party may go into box, 459. 

Possible liability of mother, 461. 

Procedure, witnesses, and record of evidence, 456. 

Right to and liability for, 454. 

MANDATORY DIRECTIONS TO COURTS OR POLICE, 601) el m . 

MARRIAGE, OFFENCES AGAINST— 

Not cognizable, 14. 

Sometimes compoundable, 17. 

Restrictions on cognizance of, 14, 151, 168. 

Warrant actually issues for, 15. 

MEASURES AND WEIGHTS— 

Inspection of. 27, 478, 595, 611. 

Cases concerning, 12, 478. 

MEDICAL EVIDENCE— 

Any Magistrate can record, 294. 

At Sessions Trial, 249. 

Bearing of, on general facts, 37, 38, 295, 628. 

Care needed in recording, 294. 

Post-mortem report not documentary evidence per ee, 295. 

MEDICAL OFFICER— 

Examination of, not matter of routine, 294. 

Information to, of important allegations in case, 37, 38. 

Right of, to refresh memory from report etc., 296, 629. 

MEMORANDUM OF EVIDENCE, 195, 210. 211, 269, 270, 274, 399, 447, 
456. 

MERCY, PREROGATIVE OF, 384. 

MILITARY FORCE— 

Calling in of, by Magistrate, 421, 604. 

Duties and discretions of Officer commanding, 422. 

Limits to use of , 422. 

MILITARY OFFENDERS, 230. 

MILITARY OFFICER— 

Arrests by, at riots etc., 103, 422, 424, 

Duty of, to subordinate himself to Magistrate, 424. 

Power of, to disperse unlawful assembly etc., 423. 

MINORS— 

As first offenders, 484. 

Bail to, 310. 
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MINORS— contd. 

Compounding offences on behalf of, 5 70. 

In cases of security, 40,). 

MINOR OFFENCES— 

Against Justice, treated as contempts, 19, 514. 

Possible serious consequences of some, 4. 

Trial of, with serious, 229. 

MINOR OFFENDERS— 

Misuse of, as witnesses, 55. 

MISDIRECTION, 540, 555, 567. 

MONEY—-See “ Compensation” 1 Proceeds.” 

MUKHTAR, 366. 

N 

NON-RAILABLE OFFENCES— 

Arrest for, when also cognizable, 25, 73. 

Bail in cases of, 20, 224, 308, 53(3, 605, 609. 

General nature of, 16, 25. 

NON-COCNIZABLE OFFENCES— 

Arrest without warrant for, 72, 604. 

Comparison of, with Bailable etc*., offences, 13 el *. (. ^ < 

Effect of absence of complainant at trial of, 208, 322, 599. 
General nature of, 11. 

Information as to, 29, 30, 611. 

Power to order investigation of, 33, 560, 597. 

NOTICES— 

In appeals, 535. _ .. 

In cases of ordering compensation for Accused, 58t, 607. 

In cases of Public Nuisance, 442, 443. 

Of a commitment, 224, 6L3. 

Of applications for transfer, 558. 

Ot Emergent orders, 436, 437. 

To appear at investigation. 40, 74. 

To attend search, 46. 

To parties in miscellaneous proceeding*, 76. 

To person called on to provide security, 397. 

NUISANCES— 

Destruction of food etc., on conviction for, 478, 601 
Not justified by private adyantage, 453. 

Repetition of criminal, 453. 

Suppression of, in general— 

Appeal and Revision, 453. 

Absolute order, and modification and effect thereof, 445, 450. 
Conditions for, and contents of, notice, 440 et *eq. f 596. 
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ES— contd. 

tire io appear or comply, 358, 415. 

Failure to obtain Jury or finding, 451, 596. 

Finding of Jury, 449. 

Magistrates empowered to act, 440. 

Magistrate’s consequent discretion, 451. 

Objector may be a witness, 447. 

Orders without jurisdiction, 452, 561. 

Procedure if claim of Civil nature raised, 445. 

Procedure when cause is shown, 447, 611. 

Procedure when Jury demanded, 448. 

Service of notice and its effect, 442, 443, 444 
Suppression by Magistrate and costs thereof, 376, 450, 451. 
Temporary injunctions, 452. 

Urgent cases of, and speedy remedy, 434 et seq . 

See “ Emergent Orders.” 


OATH, NONE TO ACCUSED, 280, 

OBJECTION— 

To attachment of property, 90, 374, 472. 

To emergent order, 358, 437. 

OBSCENE BOOKS, DESTRUCTION OF, 477. 

OCCUPANT AND OCCUPIER— 

Of house eto.— 

Duty of, to allow entry for arrest etc., 81. 

Of place searched— 

Duty of, to permit search, 101. 

Entitled to copy of reasons, 47. 

Entitled to list of things, 46, 101. 

Presence of, to be allowed, 46, 101. 

OFFENCE AND OFFENCES— 

Against authority of Public Servants, 11, 148, 265, 497. 

See “ Public Servants.” 

Against authority of Courts, 11, 148, 502. 

See “ Court and Courts.” 

Against Marriage, 14, 17, 151. 

Against Special Acts, 13, 152. 

Against the State, 11, 128, 148. 

Bailable, 16, 48, 66, 224, 307, 536, 617. 

Classification of, 10 et seq . 

Cognizable, 10 et seq., 22, 25, 33, 34, 69, 178, 180, 595, 604, 611. 
Compoundable, 16, 194, 208, 322, 574, 699. 

Continuing, 133. 

Distinct, 124, 160. 

Information as to, 21, 23, 24, 30, 31, 32. 
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OFFENCE AND OFFENCES— contd. 

Jurisdiction over, 17, 18. 

Must not be assumed by minimizing, 568. 

See “ Jurisdiction, Local.” 

Minor, 161. 

Non- bailable, 16, 25, 73, 224, 308, 536, 605, 609. 

Nou cognizabie, 11, 29, 33, 72, 208, 322, 560, 597, 599, 604, 611. 
Prevention of, 21, 23, 27, 386. 

Proceedings not concerned with, 154, 357. 

Proceeds of, 474. 

Related, 159, 160. 

Same kind of, 158. 

Separable, 125, 160. 

Taking cognizance of, 60, 143, 144, 145, 147 et seq. % 

Triable by Court, 17, 18. 

Triable by Jury, 239. 

Triable summarily, 347, 348. 

Trivial, 486. 


OFFENDER— 

Absconding, 88, 89, 90, 181, 182, 209, 353, 528, 561. 595, 604. 

See “ Absconder.” 

Convicted— 

As witness, 306, 628. 

Breach by, of condition of pardon, 384. 

Remission or pardon to, 383, 384. 

Escaped— 

Arrest of, 22. 
place of trial of, 135. 

First- 

Nee ” First Offender.” 

Minor- 

Misuse of, as witness, 55. 

See 44 Juveniles.” 

Old, 480, 482, 602. 

See “ Conviction, Previous.” 

Powers of Magistrates to arrest, 22, 78, 595. 

Proclaimed, 88, 89, 91. 

Information as to, and arrest of, 24, 25. 

Proceedings after proclamation, 89. 

Unknown, 356. 

OFFICIAL DOCUMENTS, 43, 95. 


OFFICER IN CHARGE OF POLICE STATION— 
Investigations of subordinates to be submitted to, 67. 
Powers of— 

To arrest, 71, 595. 

To investigate or depute subordinate to do so, 34, 597. 
See 44 Investigations by Police.” 
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IN CHARGE IN POLICE STATION— contd. 

To issue notice to produce, 43, 595. 

To refuse to investigate on recording reason, 34, 600. 

To inspect weights, measures etc., 27, 478, 596, 611. 

To command dispersal of, and to disperse, unlawful assembly, 418, 
420, 596. 

OPEN COURT— 

Discretions as to, 312, 367, ,005, 

Judgments to be delivered in, 327, 610. 

Proceedings to bo in, 311. 367, 615. 

OPPORTUNITY— 

To appeal, bars revision, 552. 

To apply for transfer, 558. 

To object to error etc., 567. 

ORDER- 
And freedom, 2. 

Public. 417. 

ORDER IN WRITING— 

Of commitment, 221. 

Of discharge, 199, 205, 218, 210, 221. 326, 

In cases of emergent orders, 436. 

In cases of requiring security, 396. 

In cases under Chapter XII, 426. 

Conditional, in cases of Nuisance, 442. 

See “ Reasons, Recording of.'’ 

OSTENSIBLE MEANS OF SUBSISTENCE, 394. 


PARDON TO ACCUSED— . 

Breacli of condition of, 303. 

Certificate of Pubic Prosecutor, 303, 614. 

Conditions for, and power to tender, 128, 301, 302, 305, 551, 609. 
Generally, 53, 599. 

Jurisdiction after tender, of 152, 302. 

Pardoned person as witness, 302, 303. 

Record of reasons for tendering, 302, 609. 

Tender of, by or under orders of, superior Court/303. 

Trial after breach of condition, 303, 614. 

Tender of, without jurisdiction, 560. 

PARDON OR REMISSION TO CONVICT, 383, 384. 
PART-HEARD APPEAL, 288. 

PART-HEARD CASE, 288 et *eq. 

PEACE— 

Binding over tp keep, on conviction, 387, 530, 539, 650. 

Binding over to keep otherwise, with procedure, 390, 396 et seqi 
Joinder of persons, 399. 
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672 INDEX. 

PEACE— conid. 

Cancellation of boricfa to keep, 127, 385, 412, 561, 5G9, 606. 

Imprisonment in default of security for keeping, 409, 411. 

Release from this, 127, 385, 412, 561, 569, 596. 

Proceedings to bind over to keep, without jurisdiction, 414, 561. 

[ S$e , ** Security.” 

Reference to superior Court, 113, 367, 409, 611. 

PENAL CODE, 4. 

PERSONAL APPEAR AN CE— 

See “ Attendance.’’ 

PLACE— 

Search of— 

See “ Search.” 

View of, 315. 

PLEA— ' ; ■ 

At Sessions Trial, 240. 

In Warrant Case, 202, 323. 

Not taken at Commitment Inquiry, 219, 323. 

PLEADER- • 

Appearance solely by, 182; 31.2, 352, 455, 698, 615. 

Appeal through, 532, 633, 536. 

Disqualification of, as Magistrate, 618. 

Right to be defended by, 366, 644. 

POLICE— 

Difficulties and common mistakes of, 30,37, 39, 41, 42, 45, 49, 54, 65, 
304. 

Discretions of, 27, 34., 36, 40, 41, 43, 46, 64, 595, 590, 597, 601, 602. 
604. 

Duty of when requesting medical report, 37. 

In Calcutta and Bombay, 592. 

Information to be given to, 21, 23, 24. 

Investigations by and connected powers, 29 el seq. 

See“ Investigations by Police.” 

Must not hold out threat etc., to Accused, 53, 612. 

Must not require security from witnesses, 66, 

Mast not use duress to complainants etc., 66, 612. 

Officers of, as Prosecutors, 586. 

Ordinary powers of— 

To arrest, 10, 33, 69, 70, 71, 595, 604. 

To endorse warrant over, 79, 595 
To prevent cognizable offences, 27, 596 611. 

To prevent damage, 27. 

To seize suspected property, 27, 47, 471, 475, 695, 602. 

To call for production of documents etc., 43, 95 a 
To call for attendance at investigations, 40, 74. 
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make searches, 43, 44. 45, 46, 47, 607, 612. 
To hold inquests, 68, 612, 

As to seditious publications, 593. 


Powers of superior officers of, 68, 602. 

Record of information given to, 32. 

Statements to* by Accused, 64. 

Statements to, by others, 32, 34, 38, 40, 41, 61, 62, 63, 64, 591, 612. 

Use of, in provingjdyiug declarations, 65. 

Warrants usually to be addressed to, 79. 

POLICE CIRCLES, 114. 

POLICE CUSTODY— 

Inquests upon deaths in, 570. 

Limit of detention in after arrest, 59, 60, 73. 83, 610, 612. 

Remands to, 50, 51, 52, 53, 59, 607. 

See “ Accused, ” “ Remands.” 

POLICE DIARIES— 

Are not evidence, 03. 

Calling for and use of, 63, 65, 597, 625, 

Contents of, 62, 65. 

Duty to keep, at investigations, 62, 612. 

Relevancy of in oases under section 110.. 402 et teg. 

Supervision of, 62# 

When reference to, obligatory, 64, 612, 

POLICE REPORT— 

Taking cognizance upon* 60, 144, 145, 146. 

POLITICAL AGENT— 

Certificate of, in extra# territorial cases, 141. 

Execution of commissions by, 298. 

POSSESSION— 

Confirmation of, or restoration to, 430, 478, 601. 

Disputes as to, 426, 561. 

See ** Immoveable Property.” 

POSTAL AND TELEGRAPHIC DOCUMENTS— 

Power to order detention of, 95, 96, 595. 

Power to order production of or search for, 95, 96, 127. 

Provisions concerning, 43, 561. 

POST -MORTEM— 

Despatch of body for, 34, 35, 37, 571. 

Reports— 

Are not evidence of themselves, 295. 

Right use of, *296. 

POSTPONEMENT OF PROCEEDINGS, 60, 286. 
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POWERS— 

Conferment and withdrawal of, 125, 503. 

Of private persons to arrest, 25, 73. 

Ordinary aud special, 125, 126. 

See “Appellate Court,” “Arrest,” “.Arrest without warrant,” 
“ Assistant Sessions Judges,” “ Benches of Magistrates,” “ Bonds, " 
“ Cognizance,” “Courts,” “ Court of Session,” “Discretions” 
“ Distric t Magistrate,” “ Emergent Orders,” “ Fines,” “ High 
Court ” “ Imprisonment,” “ Investigations hy Police ” “ Local 
Government,” “ Magistrates,” “Magistrates of the first class,” 
“ Magistrates of the second class,” “ Magistrates of the third class,” 
“ Maintenance,” “ Nuisance ” “ Officer in charge of Police Station,” 
" Pardon,” “ Police,” “ Presidency Magistrates,” “ Remand,? 
“ Revision,” “ Search,” “ Security,” “ Sentence,” “ Sub divisional 
“ Magistrates,” “ Summary trials,” “ Transfers,” “ Unlawful 
Assemblies,” “ Village Police.” 

PRELIMINARY INQUIRY— 

After examining Complainant, 176 el $eq. t 607. 

In other case-), 134* 

PRELIMINARY INVESTIGATION INTO OFFENCES AGAINST 
STATE, 127. 

PREJUDICE, 369, 519, 562, 572. 

PRESS AND REGISTRATION OF BOOKS ACT, 393. 

PRESIDENCY MAGISTRATES— 

Appeals from, 528. 

Benches of, 108. 

Cases where excused from recording reasons, 217, 222. 

Honorary, 108. 

Ordinary powers of, 106, 107. 

In oases of abducted women, 589. 

Of passing sentence, 120, et seq. 

To admit first offenders to grace, 485. 

To bind over to keep peace, 390. 

To bind over to keep peace on conviction, 388. 

To bind over under section 109, 394. 

To bind over under section 110, 395. 

To commit for trial, 216. 

To discharge a surety, 413. 

To enforce bonds, 93. 

To inquire under section 137, 1S6. 

To issue warrant to search for confined person, 100, 588, 596. 

To issue warrant to search for stolen property etc., 97, 596. 

To make orders for maintenance, 454. 

To make or order preliminary investigation into complaint, 176. 

To order investigation of non-cognizable case, 33, 597. 

To order supervision of habitual offenders, 483. 

To record confessions, 57. 
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ILDENCY MAGISTRATES — conid* 

To record statements at investigations, 61. 

To remand to Police, and othor custody, 50, 52. 
io stay proceedings in Summons Case, 194, 608. 

To take cognizance, 145, 

See “ Magistrates.” 

Powers oonferrable on— 

To bind over under section 108, 392. 

To issue emergent orders*, 434. 

Reoords in cases before, 107. 

Of evidence, 194, 209, 226, 281. 

Of examination of Accused, 283. 

Of Judgments, 327. 

References by, 108, 554. 

Sentences <>i Whipping by, 378. 

Statements by in Revision, 553. 

PRESIDENCY TOWNS, 105, 136, 263, 523. 

PREVENTION— 

Of damage, 23, 27. 

Of escapes, 22, 

Of offences, 7, 21, 23, 24, 27, 596, 604, 611. 

Of riots, 418 et sag. 

IREVIOCS CONV1CTIONS—*8e<? “Convictions, Previous ** 
PREVIOUS TRIAL, 369, 490 et seq. 

Discharges etc., are not, 494. 

Effect of consequence happening after, 492. 

Ineffective, if Court not competent, 495. 

When before Court competent only as to minor offence, 493 
PRIVATE DEFENCE, 80. 

PRIVATE PERSONS- 
Apathy of, does not affect jurisdiction, 153. 

Duty of after arrest, 73. 

Powers of, to arrest, 25, 73. 


PROCEDURE- 

Comparison of Magisterial, 317 et seq. 

Evidence and, 4. 

Objects etc. of Code of, 4, 5, 6, 7. 

On compounding, 576. 

See “Accused,” “ Appeal,” “cognizance,” ‘ Complaint,” 
ment Inquiry,” “ Court of Session,” “ Errors,” “ Defence, 3 
tions,” “ Maintenance ” u Nuisances,” “ Prosecution, 
sion,” “ Security,” “ Summons Case,” " Warrant Case.” 1 

Penal Code and, 4. 

When awarding compensation, 582. 


Commit- 
“ Discre- 
“ Revi- 
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OCEEDINGS— 

Postponement of commencement of, 60, 286. 

Re-commencement of, 289, 291, 292, 615. 

Resumption of, 465, 466, 467. 

Stay of, 194, 339, 464, 465, 475, 558, 608, 

PROCEEDS— 

Of offence, or of sale effected by offender, 474, 601. 

Of sale of absconder’s property, 89, 90. 

PROCESS— 

Discretion to postpone issue of, on complaint, 176 et seq. 

Issue of, on commencement of.proceedings, 182, 324. 

See 44 Accused,” 44 Cognizance,” 44 Complaint,” 44 Commitment Inquiry,** 
44 Court of Session,” 44 Defence,” 44 Discretions,” 44 Prosecution,” 
44 Summons,” 44 Summons Case,” 41 Warrant,” 44 Warrant Case,” 
44 Witnesses.” 

PROCESS FEES— 

Award of, 377, 581, 602. 

Failure to pay, 178, 183. 

Time for payment of, 183. 

PROCLAIMED OFFENDERS, 24, 25, 73, 89, 91. 

PROCLAMATIONS TO ABSCONDERS, 88, 182, 604. 

PROMISE TO ACCUSED, 53, 280, 615. 

PROPERTY— 

Absconder’s— 

Attachment or sale of, 89, 471, 595. 

Action in error as to, when not void, 478. 

Appeals against orders on claims to, 477, 525. 

Concerned with offence, disposal of, 472. 

Decision of claims to, 476, 477. 

Delivery of, on security, 473. 

Delivery of, to known owner, 475. 

Disposal of, after seizure, 475, 001, 605. 

Immoveable— 

See 44 Immoveable Property.” 

Liable to speedy decay etc,, 472,“477. 

Proceedings when owner unknown, 476. 

Proceeds of sale or exchange of, 474. 

Sale of, when claim not established, 476. 

Seizure of, by Police, 28, 47, 471, 475, 595, 602, 

Seizure of, on arrest, 82, 83, 471, 475. 

Stay of proceedings concerning, 475. 

PROSECUTION— 

Conduct of, at Sessions Trial, 240, 585. 

Duty of, at trials, 5, 185, 360. 

; General rights of, 360 et seq. 
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©ECUTION — contd. 

Rights of, on alteration of charge, 107, 108, 283. 

Right of, to address Court, 191, 207, 245, 240. 

Right of, to reply, 191, 240, 362, 605. 

•See “Commitment Inquiry,” “ Complainant,” “ Court of Session,” 
Summons Case,” “ Warrant Case,” “ Witnesses.” 



PROSECUTIONS— 
Restrictions on, 11, 


148 et seq.. 424. 


PROSECUTOR- 
Private, 580, 601. 

Public— 

And offences against Justice, 505, 607. 

Appointment of, 585. 

At hearing of appeals, 535, 537 

Certificate of, as to breach of condition of pardon, 303, 614. 
Must conduct prosecution at Sessions trial, 240, 586. 

Polioe officers as, 566. 

Powers of, 586. 

Temporary or special, 585. 

PUBLIC— 

Duties of, 2, 7, 21, 22, 23, 80, 420. 

Excuses in respect of, 24. 

Right of, to arrest, 25, 73. 

See “ Rights.” 

PUBLIC DAMAGE— 

Aid in suppressing, 23. 

Police to prevent, 27, 596. 

PUBLIC NUISANCES —See “Nuisances ” 

PUBLIC PROSECUTOR—/See “Prosecutor.” 

PUBLIC SECURITY, 421, 424. 

PUBLIC SERVANTS— 

Affidavits as to conduct of, 593. 

Offences against authority of, 11, 19, 148, 168, 497 et seq. 

By official superiors, 498. 

Cognizance of, 148, 498. 

Complaints as to, 148, 359, 498 et seq., 562, 697. 

Contents of, 501. 

Making of discretional, 500. 

Official successors can make, 498. 

Setting aside and withdrawal of, 499. 

Race of, immaterial under Chapter XXXIII, 129, 265. 

PUBLIC TRANQUILLITY— 

Assembly likely to disturb, 418. 

See “ Emergent orders Unlawful assemblies.” 
Conviction for offences against, 388. 
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PUBLIC WRONGS, 3. 

PUNISHMENT — 

Objects of, 3, 5. 

See “ Sentence.’* 

Q 

QUASHING— 

01 acquittal, 552. 

Of commitment, 223. 

Of conviction, 538. 

QUESTIONS— 

For decision— 

By Judge or Jury, 252, 254. 
bx Judgment, 331, 333, 540. 

Of Fact, 252, 254, 531, 540, 545, 553, 555. 

Of Law, 254, 531. 

a 

READING OVER - 
Of charges, 202, 219, 240. 

Of confessions, 58. 

Of depositions, 272. 

Of examination of Accused, 279- 

REASONS, RECORDING OF— 

For adjournments, 60, 287, 609 

For award of compensation to Accused, 582, 608. 

For bail in non bailable cases, 308, 609. 

For cancellation of security under Chapter VIII, 412, 606. 

For commitment for trial, 222, 608. 

For directing taking of fresh evidence, 538, 609. 

For discharge at commitment inquiry, 218, 219, 319, 607* 

Foe discharge in Warrant Case, 199, 205, 319, 608 
For dismissing complaint, 175, 181, 607. 

For emergent arrest to prevent breach of peace, 391, 606, 

For holding bond forfeit, 93, 609. 

For issue of warrant instead of summons, 19, 78, 606. 

For not passing sentence of death, 330. 

For order under Chapter Nil, 426, 606. 

For Police search at investigation without w arrant, 43, 607. 

For postponing process pending inquiry or investigation, 176 el seq. t 607. 
For refusal to investigate, 34, 606. 

For refusal to rescind emergent order, 438, 606, 

For refusing process at commitment inquiry, 217, 319, 320, 607. 

For refusing process to Defence for witnesses at Sessions trial, 220, 321 „ 
608. 

For refusing process to Defence in Warrant Case, 206, 320, 608. 

For remand to Police custody, 52, 607. 

For requiring immediate decision as to recall of witness, 203, 608. 
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SASONS, RECORDING OF~contd. 

For staying proceedings ia Summons Case, J 94, 608. 

For tender of pardon, 302, 609. 

For withdrawal, transfer, or recall of case, 557, 609. 

Special, for levying fine after imprisonment suffered. 375, 609. 

REASONS WHICH MUST NOT BE RECORDED— 

For refusing copies of statements made to Police, 64, 612. 

RECALCITRANT WITNESS— 

See “ Witnesses.** 

RECALL OF CASES, 556, 667, 609 
RECORD- 

By Magistrates of statements at investigations, 61. 

Of cases, 532, 534, 536, 546. 

Of confessions, 58, 281, 564, 612. 

Of evidence, 194, 195, 209, 210, 211, 226, 259, 268 et 273, 274, 276, 
281, 294, 295, 298, 317, 346/348. 349, 355, 399, 400. 429, 447, 466, 
538, 571, 599. 

Of examination of Accused, 279, 283, 346, 367, 564. 

Of heads of chargo to Jury, 253, 329. 

Of information and statements to Police, 32, 37, 40, 62, 04, 371, 611. 

Of reasons— 

See k * Reasons, Recording of,” 

Of result of local inspection, 315. 

Of Summary trials, 345, 349. 

Of verdict, 255. 

RECOVERY— 

Of fines, 374. 

Of miscellaneous sums, 376. 

REFERENCE— 

By Presidency Magistrate, 108, 554. 

For disposal by another Magistrate, 197, 212, 229, 339. 

In case of disagreement, 266, 542, 552, 555. 

In cases of requiring security, 113, 357, 409, 611. 

Of Accused unable to understand proceedings, 310. 

Of capital sentence, 112, 554. 

Of inter racial-case, 266. 

Of verdict of Jury, 256. 

To superior Magistrate for sentence, 146, 197, 214, 340. 

To superior Magistrate of first offender, 198, 216, 344, 486. 

REFUSAL— 

To Accused of copies of statements to Police, 64 
See Discretions.*’ 

REGISTRARS, 503, 517, 519. 

REGISTRATION ACT, 508. 
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RELEASE— 

By order of Magistrate after arrest, 83. 

From imprisonment in default of security, 127, 385, 412, 501, 509, 

590. 

Of lunatics, 464, 465, 466, 467, 468. 

On acquittal, 332. 

On tail, 60, 65, 66, 83, 224, 307, 309, 370, 618. 

By order on warrant, 78, 85. 

In bailable cases, 48, 73, 85, 224, 307. 

In non-bailable cases, 224, 308, 605, 609, 617. 

Pending appeal or revision, 536, 551, 600. 

On probation, 485. 

Pending acquittal, 314, 605. 

RELEVANCY, 38, 252, 273. 

REMANDS— 

Before commencement of proceedings— 

' Accused may be examined before, 50. 

Justification for, 50. 

Limit to, 60. 

Record of reasons for, 52, 607. 

Report of, 53. 

To Lock-up, 48, 52, 597. 

To Police custody, 50, 51, 52, 59. 

When not proper, 51. 

During currency of proceedings, 60, 287. 

REMISSIONS OF SENTENCE, 383. 

REPLY BY PROSECUTION, 191, 246. 

REPORT— 

Of arrests, 73. 

Of Chemical Examiner, 300. 

Of preliminary inquiry, 179. 

Of remands to Police custody, 53. 

Of result of investigation, 66, 67. 

To Police of offences, 30, 32. 

See u Police Report.’* 

REPUTE, PROOF OF, 402. 

RESIDENCE, ORDER TO REPORT, 483. 

RESTRICTIONS OF JURISDICTION, 128, 129, 148 el seg. t 497 el seq. 
RE-TRIAL, ORDER FOR, 528. 

REVENUE COURT, COMMITMENT BY, 216, 513. 

REVISION— 

Alteration of sentence in, 383, 551, 552. 

Courts with powers of* and powers exercisable in, 108, 112, 113, 119, 
120, 389, 453, 462, 470, 475, 483, 487, 522, 543, 546, 54S, 650, 551, 600. 
In relation to complaints of Public Servants, 502. 

Of complaints by Courts etc., 507. 
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Of summary proceedings as to contempts, 519 
.Right to be heard in, not absolute, 359, 369, 553 . 

Sending for record without jurisdiction, 561. 

RIGHTS— 

Of Pu blic— 

To arrest, 25, 73 . 

To complain to Magistrate, '26. 

To complain to superior officer, 27. 

To inform Police, 26. 

Of person legally making arrest, 80. 

To re-call witness, etc., on alteration of charge, 107, 168, 283, 

See “ Appeal,” “ Accused* 8 ’ “ Commitment Inquiry,” ** Court of 
Session,” “ Defence,” “ Prosecution,” “ Summons Case,” 
“ Warrant Case.” 

RIGHT OF WAY, 431. 

RIOTS— 

See ” Unlawful Assemblies.” 

RULES, POWER TO MAKE, 592. 

RULINGS, 1 620. 


SALE— 

Of absconder’s property, 89, 471, 561. 

Of property under control of Court, 472. 

Of suspected property when no claim established, 470, 477 , 560. 

On warrant for levy of fine, 374. 

SAFE CUSTODY OF EFFECTS SEIZED ON ARREST 82 
SAME KIND OF OFFENCE, 158* 

SAME TRANSACTION. 156, 159, 160. 

SEARCH— 

For Persons in confinement, 100, 588, 598. 

For Postal and Telegraphic documents, 96, 127, 561. 

Of Places— 

By Magistrates, 102 , 596. 

Generally— 

Lists of things found and seized, 46, 101 , 362, 610. 

Occupant must allow, 101 . 

Ocoupant’s right to be present, 46, 101 . 

Power to break in and out, 101, 604. 

Qualification of witnesses, 43, 44. 

Search of body of person present, 101 , 604. 

Their duty to attend when required, 46. 

Witnesses not to be required by Police to attend Court 45 101 
362, 610. ' ' * 

Witnesses to be present, 43, 44 , 45 , 101 , 362, 610. 



Under warrants in proceedings, 100 it mq. 

Under warrants on suspicion of stolen property etc., 07, 98- 
Without warrant in Police investigations, 43. 


In other Police ciroles, 46, 612. 

Record of reasons for, 43, 607. 

Personal— 

Of suspected offender, 82, 101. 

Of woman, 82, 101, 610. 

Warrant for— -Se# “ Warrant to Search.” 

SECURITY- 
For appearance— 

See “ Arrest,” “ Bail,” “ Boad,” “ Summons,” “ Warrant ol Arrest,” 
“ Witnesses.” 

For delivery of property, 473. 

For person against whom Court complains, 511, 516. 

For released lunatic, 434, 467, 468. 

Under Chapter VIII— 

Acceptance or rejection of sureties, 408. 

Appeal against rejection, 408, 525. 

Against seditious publications, 391. 

Jurisdiction to act, 391. 

Amount and nature of, 397, 403- 
Appeals against orders requiring, 414, 525. 

Cancellation of, 127, 385, 412, 561, 569, 606. 

Cash as security, 407. 

Forfeiture of, 415. 

Imprisonment in default of security, 409, 411* 

Action analogous to pardon, 385. 

Release from this, 127, 385, 412, 561, 569, 596. 

Tender of secu rity during this, 4ll, 

Procedure after acceptance of security, 408. 

Procedure in cases under the Chapter, .396 el 

Final order, and its dependauce on preliminary order, 400, 411, 
610. 

General and special cases ot evidence, 402, 

Hearing, 398 et *eq. 

Judgment, 405. 

Joinder of persons, 399, 400. 

Preliminary order, 396, 610. 

Procedure on failure to provide security, 409. 

Proceedings to require without jurisdiction, 414, 561. 

Reduction of, 413. 

Reference to superior Court if security not provided, 113, 409 A 
611. 

Hearing thereof, 357, 410. 

Orders thereon, 410. 

Time from which security runs, 407. 
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— contd . 

To be,of good behaviour under section 110, 305. 
Jurisdiction to act, 395, 

Proceedings for, should not follow on acquittal, 414. 
To be of good behaviour under section 109, 393. 

Jurisdiction to act, 394. 

To keep the peace on conviction, 387. 

Does not affect question of appealability, 414. 
References by other Courts, 389. 

When and by what Courts can be ordered, 388. 

To keep the peace otherwise, 390. 

Emergent preliminary orders, 79, 391, 606. 
Jurisdiction to act, 390. 


SEDITIOUS MATTER— 

Dissemination of, 392, 593. 

See “ Security.*’ 

SEIZURE— 

Of property by Police, 27, 47, 471, 475, 595, 602. 

Of weapons on arrest, S3. 

SENTENCE— 

Alteration of, 383, 539. 

Combined, 120, 121, 122, 123. 

Commencement of— 

On escaped convicts, 381, 

On persons under previous sentence, 382. 
Commutation and remission of, 380, 383 et seq . 
Concurrent, 124, 382. 

Consecutive, 124, 382. 

Enhancement of, 539, 552. 

Execution of, 7, 373 et aeq. 

Final, 528. 

Of Death, 112, 329, 368, 373, 554. 

Of Fine, 113, 120, 374. 

Of Imprisonment, 111, 112> 113,120, 373. 

Jn default of payment of fine, 120, 121, 122, 123, 375. 
Suspension of, 374. 

Length of, not per ie basis of right to appeal, 530. 
On failure to provide security, 409, 411. 

On failure to pay maintenance, 459. 

Of Whipping— 

Bail on passing sentence, 378, 616, 

By Presidency Magistrates, 378. 

Execution of, 379, 380, 616. 

On juveniles, 380. 

Power to sentence to, 120. 

Remission of or substitution for, 380, 381. 
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SENTENCE— contd . 

Who may not be sentenced to, 129, 262, 379* 

On escaped convict, 381. 

On person under previous sentence, 382. 

Postponement of, 485. 

Powers in respect of— 

Of Assistant Sessions Judge, 110, 113. 

Of Court of Session, 112. 

Of Magistrates, 120, 121, 122, 123. 

Reduction of, 539, 

Reference to superior Magistrate for, 146, 197, 214, 340. 

Suspension of, 374. 

Warrant for execution of, 373. 

Return thereof, 382. 

SENTENCES— • 

Appealable and unappealable in one judgment, 526. 

SEPARATE CHARGES— 

Discretion after conviction'on one, 313. 

SEPARATE TRIALS— 

General rule for, 155. 

Special cases, 157, 160. 

When one of array of Accused incapable of going on, 316, 359, 602. 

SESSION, COURT OF— 

See “ Court of Session.” 

SESSIONS JUDGE— 

See “ Court of Session.” 

SINGLE TRANSACTION— 

See “ Same transaction.” 

SICK PERSONS, 224, 308. 

SOLITARY CONFINEMENT, 120, 125. 

SPECIAL MAGISTRATES, 116. 

STAMPS, COUNTERFEIT, WARRANT TO SEARCH FOR, 97. 

STATE, OFFENCES AGAINST— 

Not cognizable, 11. 

Preliminary investigation of, 11, 128, 149. 

Restrictions on cognizance of, 11, 14S. 

STATEMENTS TO POLICE— 

Accused’s right to copies of, 64, 371, 691, 612. 

Are not evidence, 63. 

Not always reliable, 37, 41, 42. 

Record of, by Magistrate, 61. 

Use of, to prove dying declaration, 65 


STAY OF PROCEEDINGS— 

Fa Lunacy Cases, 464, 465, 

In matters of disposal of property, 475. 

In Summons Cases, 194, 608. 

On application for transfer, 558. 

STOCK STORIES, 621. 

STOLEN PROPERTY— 

Arrest of possessor of, 69. 

Definition of, for purposes of joint trial, 158. 

Power to seize, 27, 47, 471, 475. 

Proceeds of sale or exchange of, 474. 

Warrant to search for, 97, 590. 

SUBORDINATE POLICE OFFICER, 34, 67. 
SUBORDINATION OF COURTS, 109, 118, 522, 
SUB-DIVISIONS, 114. 

SUB-DIVISIONAL MAGISTRATES— 

General powers of, 119, 126. 

Have the powers of Magistrates of the first class, 126. 

Some doubtful points, 52, 57, 305, 485, 619. 

Ordinary powers of— 

To issue warrants to landholders, 79. 

To make inquiries under section 137, 186. 

To take cognizance in all three ways, 145. 

To transfer, withdraw, and recall cases, 119, 147, 556, 609, 
To commit for trial, 216. 

To pass sentence on reference, 340, el 8eq, t 344, 389, 485, 
Appeals from, in such cases, 344, 527. 

To bind over under section, 110, 395. 

To issue emergent orders, 434. 

To sell unclaimed property, 473, 476. 

To forbid repetition of nuisance, 453. 

Powers conferrable on— 

To act in Revision, and extent thereof, 546. 

Qualification for appointment as,115. 

Reports from Police to, 68. 

Report of arrests to, 73. 

SUFFICIENT GROUNDS FOR COMMITMENT, 218. 
SUMMARY DISMISSAL OF APPEAL, 532, 534. 
SUMMARY TRIALS, 345 el seq., 599. 

Appeals from sentences at, 349, 528. 

If held without jurisdiction, 350, 561. 

Joint trial of offences at, 351. 

Offence not to be minimized for purposes of, 568. 

Offences triable at, 347, 348. 

Power of District Magistrates, 345, 348, 

Power conferrable on Benches, 345, 347. 

Power conferrable on Magistrates of first class, 345, 348. 
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SUMMARY TRIALS— canid. 

Procedure at, 345, 346. 

Powers of sentence at, 347, 349. 

Sentence in default of payment of fine at, 351. 

Power of sentence under section 34 not exercisable at, 349. 
Proccduro if case appears unsuitable for, 350. 

Record at, 345, 349, 350. 

SUMMING UP— 

See “ Charge to Jury. 95 

SUMMONS— 

To appear— 

Bond instead of, 77. 

In general, 14, 75, 76, 182. 

Service of, 77. 

Substituted ior warrant, 19, 78, 182, 597. 

To Accused, 10, 75, 182. 

To witness, 70, 182. 

To witnesses for Sessions trial, 76. 

Warrant instead of, 19, 78, 182, 600. 

To produce, 95, 471, 595. 

SUMMONS CASE, 18, 186. 

In same trial as Warrant Case, 195, 215. 

Tried in error as Warrant Case, 195. 

Warrant Case tried iu error a.s, 195, 215. 

SUMMONS CASES, TRIAL OP— 

Absence of complainant at, 192, 322, 363, 605. 

Change to— 

Prom Warrant Case, 211. 

Prom Commitment Inquiry, 227. 

Change from— 

To Warrant Case, 190. 

To Commitment Inquiry, 195. 

Comparison of procedure with other procedure*. 317 et seq. 
Conviction not limited by terms of complaint, 192, 598. 
Discretion as to process to witnesses, 190, 319, 363, 598. 
Discharge cannot be ordered at, 191, 322. 

Final order at, 191, 322. 

Joinder of persons and offences, 187. 

Procedure at, generally, 180, 187. 

Procedure applies in cases of security to keep peace, 399. 
Procedure applies in cases of nuisance, 447. 

Procedure applies iu cases of maintenance, 450. 

Record of evidence at, 194, 195, 208, 317. 

Stay of proceedings at, 194, 608. ^ 

Witnesses in Court, 190, 318, 363, 013. 

Withdrawal of, 193, 598. 

When case is “ inter-racial*** 198, 260. 
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NS OR WARRANT AT OUTSET, 13, 14, 15, 182. 
SUPERIOR COURT— 

For purpose? of judicial complaints. 505. 

SUPERVISION— 

See “ Convictions, Previous.” 

SURETY— 

Acceptance or rejection of, 408, 487. 

Appeal against order rejecting, 408, 487, 525. 

Death of, 94, 310. 

In cases of grace to first offenders, 485, 487, 488. 

Necessary in cases under sections 109 and 110, 394, 395, 405,010. 

Remarks as to in such cases, 397, 403. 

Police must not require witnesses to provide, 66. 

Right of, to discharge, 310, 413, 487. 

Substitution of new, 94, 310. 413. 


T 


TELEGRAPHIC DOCUMENTS —See 
meats.” 


‘ Postal and Telegraphic Docu- 


TERRITORIAL JURISDICTION— 

Assignment of, to Magistrates, 115. 

Unnecessary in Court to which case transferred, 119, 556. 

See “ Jurisdiction, Local.” 

THREATS AND INDUCEMENTS, 53, 280, 612, 615. 

TITLE— 

Assertion of, in Civil Court riot prejudiced, 429. 430, 443, 446, 478, 

TRANSFERS— 

Of eases generally, 7, 370, 556. 

Power to order— 

Of Sub-divisional Magistrates, 119, 147, 556. 

Of District Magistrates, 119, 147, 556, 557. 

Of Chief Presidency Magistrates, 105, 556. 

Of Sessions Judge, 110. 557. 

Of High Court, 557. 

Of Govemor-General-in-Council, 559. 

Of complaint before examining complainant, 173. 

Of appeals by District Magistrate, 530, 

Ordered without jurisdiction, not always void, 557, 560. 

When Court where case pending not competent, 197, 212, 229, 339. 

triable by court— 

Classification of offences by Courts empowered, 17, 18, 

Minimisation to secure jurisdiction improper. 568. 
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TRIAL— 

Inability to stand. See “ Lunatics*/’ “ Separate trial.” 

Joint. See “ Joint trial.” 

Of pardoned offender. See “ Pardon.” 

Place of. See “ Jurisdiction* Local.” 

Previous, Nee * Previous trial.” 

Separate. Nee “ Separate trial.” 

Nee “ Accused,” “Court of Session,” ‘’Defence,” “Prosecution,” 
“ Summary Trial,” “ Summons Case,” “ Warrant Case.” 


u 


UNABLE TO UNDERSTAND, 310. 

UNAPPEALABLE SENTENCE— 

In same judgment with appealable, 526. 

UNKNOWN OFFENDER— 

Record, of evidence in case of, 356. 

UNLAWFUL ASSEMBLIES AND ASSEMBLIES LIKELY TO CAUSE 
DISTURBANCE— 

Duty of to disperse, 418, 119. 

Power to command dispersal, of 418. 

Power to disperse recalcitrant or turbulent, 420, 596. 

Power to call in military force to disperse, 422, 604 
Power of Military Officer to disperse etc, 103, 423. 

Restriction of right to prosecute on account of dispersal of, 424* 

Use of military force against, 422 
What are, 418. 

UNSOUND MIND— 

See M Lunatics ” 

URGENCY, CASES OF— 

Arrest to avoid breach of peace in, 79, 391. 

Orders in. See “ Emergent Orders,” 

Police search without warrant in, 43* 

Warrant addressed to private person in, 79. 


V 


VENUE— 

See “ Jurisdiction, Local ” 


VERDICT, 254, 255, 256, 531, 540, 555. 

VEXATIOUS COMPLAINT OR INFORMATION, 3t7, 526, 581. 
VIEW OF LOCALITY, 315. 

VILLAGE POLICE— 

Arrests by and custody of, 22, 71. 

Duty of, to give information, 24. 
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ARRANT CASE, 18. 

,ln same trial as Summons Case, 305, 215. 

Tried in error as Summons Case, 195, 215. 

Summons Case tried in error as, 195. 

WARRANT CASES, TRIAL OF— 

Change of procedure to— 

From Summons Case, 196. 

From Commitment Inquiry, 228. 

Change of procedure from— 

To Summons Case, 211. 

To Commitment Inquiry, 213. 

Comparison with other procedures, 199, 317 et seq. 

Procedure at, 199. 

Absence of complainant, 208, 322, 577, 599. 

Applies in casee of security for good behaviour, 399. 

Discharge of Accused, 199, 204, 205, 319, 363, 008. 

.Drawing etc. of Charge, 200, 202, 205, 317, 318, 614. 

Further evidence for prosecution, 200, 319, 363, 613. 

Plea of Accused, 202, 323. 

Discretion on plea of “ Guilty/’ 202, 598. 

Right of Accused to recall witnesses for cross-examination 200 * 7 03 
205,318,304,614. ' 

Witnesses in Court, 199, 319, 363, 613. 

Witnesses for Defence and discretions as to them, 205, 320, 599, 
608. 

Record of evidence at, 209, 210, 268, 269, 317. 

When case is *■ inter-racial ”, 215, 266. 

WEIGHTS AND MEASURES— 

Cases as to, 12, 478. 

Inspection of 27, 478, 596, 611. 

WHIPPING, SENTENCES OF— 

Rail after. 378, 616. 

Execution of, 379, 380, 616. 

On whom may not be imposed, 379. 

Power to pass, 120. 

When restricted, 129, 262. 

Remission of, or substitution of other sentence for, 3S0, 381. 

Usually appealable, 378. 

WITHDRAWAL— 

Of cases— 

By Sub-divisional Magistrate, 119, 556, 609. 

By District Magistrate, 119, 531, 556, 557, 609. 

By Chief Presidency Magistrate, 556, 609. 

By Sessions Judge, 557. 

Without jurisdiction, 557, 660. 

Of complaint by permission, 193. 
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VILLAGE OFFICERS—- 
Duty of, 24. 

VISUALIZING EVIDENCE, 621 
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WAIVER OF OBJECTION TO IRREGULAR COMMITMENT, 280, 563, 
605. 

WARRANT — ‘ | 

For execution of sentence, 373, 3S2. 

For levy of fine, 374. 

On alteration of sentence, 383. 

Or Summons, Cases for issue of, 14, 182. 

To Collector to realize fine, 374. 

To search for confined person, 100, 588, 596. 

WARRANT OF ARREST— 

Detention instead of, 78, 599. 

Endorsement over of* by Police Officer, 80, 505. 

Execution of, 80. 

Countersignatur**, when necessary, 84, 610. 

Question of identity, 86. 

Treatment of arrested person, 82, 610. 

Outside jurisdiction, 83, 84, 85. 

Form of and signature to, 79. 

Issue of— 

Avoidance of delay, 104. 

Generally, 78, 182. ; y. 

Instead of summons, 19, 78, 182, 606. 

On failure to appear on bail, 78, 595. 

On resignation of surety, 310. 

To anticipate breach of peace, 79, 391. 

Order for bail on, 78, 182, 595. 

Procedure when person concerned absconds, 88 et seq. 

Substitution of summons for, 19, 78, 182, 597. 

To whom usually addressed, 79, 604, 610. 

In emergency to others, 79, 604.' 

To landholders in certain cases, 79, 604. 

W ARRANT TO SEARCH— 

Effect of, if issued without jurisdiction, 560. 

Endorsement over of, by Police Officer, 100.^ 

Execution etc of, 101, 

Form etc of, UK). 

' Generally, 96, 47L 

If place outside jurisdiction, 99, 100. 

Power to broafc in or out for purposes of, 101# 

Xo whom addressed, 97. 

Without judicial proceedings in cases of stolen property etc, 97, 596. 

s, cc 44 
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ITHDRAWAL— contd . 

Of powers, 125, 603. 

Of prosecution by superior authority, 409, 507, 512. 

Of remaining charges after a conviction, 313. 

/ITNESSES— 

At Commit merit Inquiries— r 

Additional for Prosecution after commitment, 226. 324, 365, 593. 

Bonds from those required at trial, 223, 365, 613. 

Detention in default, 223. 

Discretion to send for others, 218, 598. 

Issue of process on application, 217, 319, 364, 607. 

Rules and discretions re those for Defence ar, Sessions trial, 2-0, 221, 
321, 322, 364, 598, 605, 608. 

Those in Court, 217, 319, 364. 613. 

At investigations by Police, 38 et seq., 41, 66. 

At Sessions trials— 

Additional for Prosecution, 247, 252, 365. 

Additional for Defence, 246, 252, 365, 599. 

Deposition at commitment as evidence at trial, 250, 599. 

Hearing of, 245, 246. 

At Summons Case trials— 

Discretion as to others, 190, 191, 319, 321, 363, 598. 

Those in Court, 190, 318, 363, 613. 

At trials and inquiries generally, 2, 

Absent or dead, 293. . 

Application for, and issue of, process to, 178, 182, 183, 283, -84, 319, 
320, 321,355, 400, 428, 429, 447, 598, 599, 607, 608, 613. 

Commission to examine, 207, 285, 290 ei seq.> 352. 

Court’s own examination of, 274, 623. 

Demeanour of, 275, 599. 

Description of in deposition, 276. 

Exclusion of from Court, 312. 

Expenses of, 191, 205, 220, 321, 325, 578. 

Living at a distance, 285, 296. 

Not produced by parties, 306, 428, 602, 617. 

. Recalcitrant 517, 518, 523, 601. 

Recall of, on new charge etc., 168, 283, 363. 

Re-bearing of, 289, 290, 291, 292, 306, 615. 

Who fail to obey summons, 78. 

At Warrant Case trials— 

Discretions as to those for Defence, 205, 320, 321, 364, 599, 608. 
Further, for Prosecution, 200, 319, 363, 613. ^ 

Recall of those for Prosecution for cross-examination, 200, 203 205, 

318, 364, 614. 

Those for Prosecution in Court, 199, 319, 363, 613, 

Examined in abseneo of Accused, 299„ 355. 

In cases of disputes as to land etc., 420, 429. 

/r» oases of maintenance, 456. 
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WITN.E? iifi S— coiltd, 

Jji casv.c of Nuisance, 447 
Tn cases of security to keep Peace, 399. 

In cases of security for good behavior,r, 400. 

To searches- 

Most sign lists, 46,101,610, 

Obligation to attend as, 40. 

Police not to require attedane© Of at Court, 45, 101, 010. 
Should belong to “ locality ”, 43, J01. 

See “Cross-examination,” “ Dep<*ition,” “ Evidence” 
tion in-chief.” 

WRITTEN' STATEMENT, 205. 

OMEN— 

Al'duclion or unlawful detention of, 127, 589, 002. 

Grace to, on first conviction, 484 

Must have opportunity to withdraw at search etc., 81. 101, 
Must* not be -sentenced to whipping, 379. 

Rule as to bail for, 224 308. 

Vy Search of, to be made by woman, 82, 101, 610. 

WRONG COURT OR AREA, 142, 561 
WRONGFUL CONVICTION, 5. 

tfc - : %f u ‘"U *’ " 
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R YOUTHFUL. OFFENDERS- 

See “Juveniles.” 
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